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Last month this column reviewed the Coasting Trade Act and the circumstances where non-

Canadian ships could operate in the Canadian coasting trade.  The Coasting Trade Act was 

considered by the court in a recent decision in the context of considering when and which vessels 

may be exempted from paying carbon tax.  There, BC Supreme Court ruled in favour of a local 

tug and barge company in regard to the BC Governm on tax paid on 

fuel used by tugs on voyages to and from the USA in July of 2008.   

The facts of the case were straightforward.  The BC tug boat company towed US barges from 

Washington State to three different ports in BC laden with calcium carbonate.  After the cargo 

was discharged to the BC ports the barges were towed back to Washington empty or loaded with 

lime rock which was discharged in Tacoma.  No cargo loaded at a BC port was discharged at 

another BC port.  Each of the voyages either commenced in Tacoma and ended in BC or 

commenced in BC and ended in Tacoma. 

Carbon Tax Regulation 

The Carbon Tax Act required the tug company to pay carbon tax at the time of purchase on all of 

the fuel used by its tugs to conduct the voyages.  The tug company is however permitted under 

Section 29 of the Carbon Tax Regulation to request a refund of tax paid on fuel used by tugs that 

provide interjurisdictional marine services.  The tug owner submitted an application for a refund 

of carbon tax paid on the fuel used on the international voyages between Washington State and 

British Columbia.  The Ministry of Small Business and Revenue allowed a refund of tax paid on 

fuel used on the portion of the voyages between the US and the first discharge port in Canada 

and from the loading port in Canada back to the US.  However, any fuel claimed in relation to 

argued that the fuel used for portions of trips that are from one location in BC to another location 

in BC are not interjurisdictional legs and therefore the fuel consumed is not exempt from carbon 

tax. 
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Section 29 of the Regulation provides that the government must pay the applicant a refund of the 

tax paid on the fuel used on the interjurisdictional -jurisdictional le

the Regulation to mean that portion of a trip that: 

a) begins  

b) ends cation in BC. 

The court noted that this was a case requiring the interpretation of tax legislation.  Of importance 

was the application of the ordinary rules of interpretation, that is, that the words in the Act were 

to be read in their ordinary sense harmoniously with the scheme of the Act.  The context and 

purpose of the Act necessarily will be considered where there may be more than one reasonable 

interpretation of the wording. 

The court noted that the purpose of the Act is to collect carbon tax on fuel used in BC.  However 

the carbon tax is not to apply to exports or international aviation or marine use.  Therefore 

carbon tax is not collected on all fuel used in BC. 

 

The court was required to consider what is meant by a trip  and what is meant by a leg  as 

both terms are used in Section 29 of the Regulation.  The government argued that in order to give 

Section 29 meaning a leg must be something different from the entirety of the trip.  For instance, 

the government suggested that the trip between two stops in BC would be a leg.  The tug 

company responded by saying that a tug may stop for numerous reasons such as refueling, 

result in a new leg of the trip beginning once the tug started moving again.  In interpreting 

Section 29, the court concluded that Section 29 starts from the proposition that there is a marine 

service provided within BC that has a foreign component.  It does not mean the reverse, that is, 

an interjurisdictional trip that has some activity in the province.  Therefore the trip from Tacoma 

to Port Alberni or return to Tacoma would be viewed as a journey beginning in one country and 

arriving in another while one or more stops at ports in BC would still be regarded as part of such 
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a journey.  Only where goods are loaded at one BC port and unloaded at another port within the 

province would those legs not be considered interjurisdictional. 

Coasting T rade 

The court also noted that the Regulation specifically provides that ships prohibited from the 

coasting trade under the Coasting Trade Act are exempted from paying carbon tax.  The voyages 

in question were not in the coasting trade.  It was not lost on the court that if the same voyages 

had been carried out by a US tug or non-duty paid tug they would be exempt from paying carbon 

tax under the Regulation.  The fact that a Canadian tug was used should not be inconsistent with 

the overall scheme of the Act and Regulation.   

The court held that the trip began in Tacoma and ended when the tug and barge completed the 

unloading at the final destination in BC all of which was consistent with the definition of 

interjurisdictional trip.  The trip back to Tacoma likewise began after the unloading and ended in 

Tacoma.  The fact that the tug stopped to pick up further product on its return to Tacoma did not 

change the interjurisdictional nature of the trip according to the court.  The government 

suggested that such an interpretation would lead to an absurd result where the entire trip, if 

considered an interjurisdictional 

meaningless.  The court stepped around this objection by finding that the commercial element of 

such stops cannot be ignored.  The voyage that occurred between the port of unloading and the 

port of pick-up within BC for proceeding to Tacoma was not commercial in nature.  Therefore it 

 

In interjurisdictional 

Act and the Regulation means, on departure from the US port, an outbound leg until the last 

discharge port for the foreign cargo and the inbound leg from the last discharge port to the US 

home port, or US port of loading.  Therefore the entire trips were interjurisdictional legs within 

the Regulation and the tug company was entitled to receive the balance of the carbon tax that had 

eans that there is 

no issue that when an aircraft lands and takes off in BC, even if part of an interjurisdictional 

flight, the fuel for the portion so defined is taxable.  It will be interesting to watch whether the 
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government appeals this decision or amends the regulation to provide a similar definition with 

respect to marine services. 

Thomas S. Hawkins is a partner and maritime lawyer with Bernard & Partners and can be 
reached at hawkins@bernardpartners.com 
Counsel for the tug owner was David McEwen, Q .C . and can be reached at dmcewen@ahbl.ca 
 


