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PART 1: MITIGATION 

 

What is mitigation? 

Mitigation is “…a duty at law to take reasonable steps to minimize your loss, particularly where, 

as here, conservative treatments have been recommended” [emphasis added].   The injured party 

must prioritize his or her recovery, particularly by following doctor-recommended treatment 

plans.  

 Latuszek v. Bel-Air Taxi (1992) Limited, 2009 BCSC 798 at paragraph 85 

 

In other words, damages are not recoverable for any loss that could reasonably have been 

avoided. 

 

Who bears the legal onus? 

While the injured party has a positive duty to mitigate the loss, the person alleging a failure of 

the injured party to mitigate bears the onus of proof: 

[35] Mitigation goes to limit recovery based on an unreasonable failure of the injured 

party to take reasonable steps to limit his or her loss.  A plaintiff in a personal injury 

action has a positive duty to mitigate but if a defendant's position is that a plaintiff could 

reasonably have avoided some part of the loss, the defendant bears the onus of proof on 

that issue.  Red Deer College v. Michaels (1975), [1976] 2 S.C.R. 324 at 331, 57 D.L.R. 

(3d) 386 at 390, and Asamera Oil Corp. v. Sea Oil & General Corp. (1978), [1979] 1 

S.C.R. 633, 89 D.L.R. (3d) 1 [emphasis added] 

 

 Graham v. Rogers, 2001 BCCA 432 

 

The defendant should also specifically plead the plaintiff’s alleged failure to mitigate. 

 Petersen v. Bannon (1993), 84 B.C.L.R. (2d) 350 (BCCA) 
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The Test 

  

…  In a personal injury case in which the plaintiff has not pursued a course of medical 

treatment recommended to him by doctors, the defendant must prove two things:  (1) 

that the plaintiff acted unreasonably in eschewing the recommended treatment, and (2) 

the extent, if any, to which the plaintiff’s damages would have been reduced had he 

acted reasonably.  These principles are found in Janiak v. Ippolito, [1985] 1 S.C.R. 146. 

 Chiu v. Chiu, 2002 BCCA 618 at paragraph 57 

 

The first part of the test is an analysis of “whether the reasonable patient, having all the 

information at hand that the plaintiff possessed, ought reasonably to have under gone the 

recommended treatment”.   This has been described as a “subjective” test.   

The second part of the test attempts to determine the extent, if any, to which the plaintiff’s 

damages would have been reduced by the recommended treatment. This has been described as a 

“objective” test.   

 Gregory v. Insurance Corporation of British Columbia, 2011 BCCA 144 at paragraph 56. 

 

In Antoniali v. Massey, 2008 BCSC 1085, the plaintiff suffered soft tissue injuries to her back 

and neck that still bothered her at trial, over four years post-MVA.   The defendant argued that 

the plaintiff had failed to properly mitigate her damages by not hiring and following the 

directions of a personal trainer and/or not undergoing an exercise regime recommended by her 

treating/consulting physicians.   On the mitigation issue Preston J. quoted paragraph 35 of 

Graham (above) and articulated the following 4-part test: 

 

[31]   In order to conclude that Ms. Antoniali’s damages should be reduced by 

application of the principle that a plaintiff has a positive duty to mitigate his or her 

injuries, I would have to find that the defendant has established:  

1) that a program of stretching and conditioning under the guidance of a personal trainer 

would have reduced or eliminated the effect of the injuries;  

2) that the reasonable plaintiff in Ms. Antoniali’s circumstances would have followed 

such a program;  

3) that Ms. Antoniali unreasonably failed to follow such a program, and;  

4) the extent to which Ms. Antoniali’s damages would have been reduced if she had 

followed such a program. 

 

On the first part of the test, the Court found that had the plaintiff begun active rehabilitation a 

year after her injury in the car accident, “she would have significantly reduced the disability that 

she has experienced.” (para. 35)   The Court accepted the testimony of rehabilitation specialist 

Dr. Stewart who said that even at the time of trial a stretching and conditioning program would 

help the Plaintiff. Dr. Stewart said that often accident victims are too sore to do “active 
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rehabilitation” for up to a year after the accident, but after that a stretching and conditioning 

program would be beneficial. Such a program would be most beneficial in the first two or three 

years after an injury.  

 

On the second and third parts of the test, the Court found that a reasonable plaintiff would have 

followed the program, and that the plaintiff had unreasonably failed to follow the program even 

taking into account her difficult life circumstances, which included general exhaustion and the 

birth of her daughter during her recovery period. 

 

[47] By early 2007, and certainly by October 2007, it was unreasonable for Ms. 

Antoniali, even in her circumstances, to fail to commit to the type of program 

suggested by both Dr. Leung and Dr. Stewart.  There is no indication that she took 

any steps to undertake such a program. 

 

On the fourth part of the test, the Court found on the evidence of two doctors that the plaintiff’s 

damages would have been considerably reduced had she followed the recommended treatment. 

(paragraph 48) 

 

The testimony of the doctors was key in reducing the plaintiff’s damages award.  It established 

that the plaintiff had been advised by her doctors to undertake a course of treatment that would 

have reasonably been expected to lessen or even eliminate the effect of the plaintiff’s injuries. 

Preston J. reduced pre-trial damages by 15% and post-trial damages by 50%.  

 

The Standard 

 

The standard expected of the injured party is not perfection, but a reasonable and sincere effort to 

recover.  

 

In Savage v. Townsend, [1998] B.C.J. No. 2190 (S.C.), a 25-year-old woman suffered soft-tissue 

injuries to her back in a car accident. She was a cooperative patient but did not always follow the 

treatments recommended by her doctors.   Holmes J. found that, while the plaintiff had remained 

active, she tended to substitute the exercise she got from playing sports for engagement in the 

recommended treatment program.  Still, the Court found that the plaintiff had behaved 

acceptably: 

 

89 A defendant who injures a plaintiff is not entitled to expect perfection from the 

injured person in pursuing rehabilitation.  The plaintiff must be reasonable and sincere 

in her efforts to promote recovery.  The plaintiff was less than perfect, and undoubtedly 

paid a price in pain and discomfort on occasion.  I accept however the plaintiff met a 

reasonable standard of care concerning exercise with regard to her own rehabilitation. 
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Seek Doctor’s Advice 

 

Gill v. Nordin, [1991] B.C.J. No. 2380 (SC) was purely a quantification of damages. The 

plaintiff suffered various physical and psychological injuries – including a severe stutter and 

sexual impotence – which were allegedly brought on as a result of the accident. The court found 

the plaintiff not credible. He had consistently failed to follow courses of therapy prescribed by 

his doctors.  

 

It has been the advice of many of the treating physicians that the plaintiff needed further 

psychiatric treatment and that until such a course of action was followed, the prognosis 

for his recovery was limited. The plaintiff has appeared reluctant to follow this advice. 

 

…. 

 

I find that the plaintiff's pessimistic attitude has been a major detrimental factor in his 

recovery.  He has been determined to thwart all attempts to diagnose and treat him. 

Every plaintiff has a duty to mitigate his damages including victims of personal injury 

accidents.  The test of what constitutes reasonable refusal to undergo medical treatment 

was the issue considered in Janiak, supra.  In each case, it is for the trier of fact to 

determine whether the plaintiff has been reasonable by consideration of the degree of 

risk from the treatment (example surgery), the consequences of refusing it and the 

potential benefits to be derived.  At p. l59, Madam Justice Wilson held:    

 

As pointed out by Professor Fleming, a plaintiff cannot by making an un-

reasonable decision in regard to his own medical treatment "unload upon the 

defendant the consequences of his own stupidity or irrational scruples": 

Fleming, The Law of Torts (6th ed. l983), p. 226.  Accordingly, non-

pathological but distinctive subjective attributes of the plaintiff's personality 

and mental composition are ignored in favour of an objective assessment of the 

reasonableness of his choice. So long as he is capable of choice the assumption 

of tort damages theory must be that he himself assumes the cost of any 

unreasonable decision. 

 

At p. l60 Wilson J. also cites from Personal Injury Damages in Canada (l98l), 

Professors Cooper-Stephenson and Saunders, and states: 

 

... That where a plaintiff does not suffer from a constitutional incapacity to act 

reasonably he cannot make the defendant bear the burden of his unreasonable 

behaviour. Thus the analytical focus in each case is on the capacity of the 

plaintiff to make a reasonable choice. 

 

The duty to mitigate has also been applied to reduce damages where a plaintiff suffering 

psychological injuries has refused to follow the recommendations of her psychiatrists. 

In Tully v. Hassell, [1990] B.C.J. No. 550 (9 March l990) Vancouver No. B884083 

(B.C.S.C.), the plaintiff sustained minor physical injuries in a motor vehicle accident 
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and depression. She was prescribed antidepressant medication by the psychiatrists 

treating her and advised to follow a course of psychiatric treatment. The plaintiff 

refused to follow either recommendation. In his award, Mr. Justice Maczko reduced 

damages since it was held that the plaintiff had failed to fulfill her obligation to mitigate 

and act reasonably in taking medical treatment. The defendant could not be expected to 

bear the cost when the plaintiff unreasonably refused to act in her own best interest 

especially where the treatment had a high probability of success with virtually no risks. 

 

The reasoning in Tully is applicable in the case at bar. While the failure of the plaintiff 

to diligently follow the … psychiatric treatment prescribed does not vitiate his claim for 

damages, it will act as a negative factor in the assessment of the award.  [emphasis 

added] 

 

The trial judge’s decision on “mitigation” was upheld by the B.C. Court of Appeal:   Gill v. 

Nordin, 1993 CanLII 1221 (BCCA) 

 

The recent case of Sevinski v. Vance, 2011 BCSC 892, concerned a 29-year-old passenger in a 

serious motor vehicle accident.    The plaintiff said that she continued to suffer from various 

forms of functional impairment and chronic pain as a result of the accident.  The Court accepted 

that the plaintiff failed to mitigate her losses as she did not seek adequate assistance from a 

medical practitioner in a timely manner.  Therefore, her damages for non-pecuniary loss and past 

wage loss were reduced by 25 per cent.  

[67]           These cases do not state or suggest, however, that the doctrine of mitigation 

is not relevant in a personal injury action unless the defendant can establish that a 

formal medical recommendation for a prescribed course of conduct was made to the 

plaintiff.  This is simply the factual context within which the issue of mitigation 

frequently arises. 

[68]           Instead, the proper starting point is the obligation of an injured plaintiff to 

seek appropriate medical assistance. The failure to seek such assistance cannot and does 

not displace or diminish the plaintiff’s obligation to mitigate his or her loss.  

… 

 

[70]           I have said that I do not accept that the plaintiff sought adequate assistance 

for or described the nature and extent of her difficulties with any medical practitioner 

and, in particular, with her family doctor, Dr. Forrest.  I view this failure as significant. 

Had the plaintiff acted as she reasonably should have, I am satisfied that Dr. Forrest 

would, in the first instance and at a minimum, have prescribed some form of exercise or 

other rehabilitative program.  If the plaintiff’s condition persisted, I am satisfied that the 

plaintiff would have been referred to an individual with increased or more focused 

expertise.  I believe this is a reasonable inference or conclusion and it is consistent with 

Dr. Forrest’s earlier practice.  It is she, as I have said, who referred the plaintiff to 

Dr. Côté Beck for her depression.  It is also clear from Dr. Forrest’s notes that she 
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referred the plaintiff to other specialists when it was appropriate to do so.  Finally, it is 

clear that Dr. Forrest and the plaintiff discussed her substance abuse and the need for 

her to obtain treatment, albeit not in the specific context of her physical injuries and the 

Accident. 

[71]           Had the plaintiff been directed to or sought assistance from someone who 

had the skills of either Dr. Finlayson or Dr. McDougall, I am satisfied and find that she 

would have been told that in order to address her ongoing pain she would have to 

participate in a course of physiotherapy as well as address her ongoing substance abuse 

and mental health issues. This conclusion is reasonable because it is the very advice 

both doctors are providing at this time. Dr. Finlayson would also have recommended 

that the plaintiff attend an interdisciplinary pain management clinic. 

… 

[76]           At bottom, the plaintiff did virtually nothing to address her injury and 

ongoing difficulties until late in 2009, more than two years after the Accident and at the 

point at which, based on Dr. Finlayson’s evidence, reversal of some of these difficulties 

would be more challenging.  Even since that date her efforts have been sporadic and 

without any real focus.  I do not accept that Ms. Sevinski could not afford these 

treatments or that a lack of child care presented an obstacle to treatment for the reasons 

I have stated.  Instead, the plaintiff had options available to her had she asked 

reasonably and attached appropriate importance to her physical well-being and physical 

rehabilitation. 

[77]           I am satisfied that had Ms. Sevinski acted reasonably and undertaken a 

focused course of physiotherapy treatment and/or a sustained exercise regimen, she 

would have received substantial benefit from such treatment:  Gregory at para. 56. 

Again, the evidence of both doctors supports this inference. [emphasis added] 

 

Doctor’s Advice:  Return to Work … Or Not? 

 

In Azuma-Dao v. MKA Leasing Ltd., 2012 BCSC 10, the plaintiff suffered pain, headaches and 

sleeping difficulty from an MVA.  She was 28, healthy and active prior to the accident. She 

worked full-time assisting disabled adults, a job with physical demands.   Her physician 

recommended a graduated return to work exercise program but instead she decided on a career 

change and went to SFU.  About two years later she saw a physiatrist who recommended a work 

fitness program, but she declined, instead continuing with her physiotherapy treatments.   Her 

pre-trial wage loss was reduced by 30% for failure to mitigate.  

55     The plaintiff says the defendants have failed to prove that any other course of 

treatment would have made any difference to Ms. Azuma-Dao's rate of recovery. 

However, two doctors recommended a different course of treatment than the one Ms. 

Azuma-Dao decided upon on her own. The program recommended by Dr. Frank and 

Dr. Vondette would have involved daily attendance at an intensive rehabilitation 
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program for a period of several weeks, even months, with the goal of a gradual return to 

work at CLS.  Instead Ms. Azuma-Dao chose to attend school and take physiotherapy 

twice a week for the past three years. 

… 

60     There is no dispute that exercise and therapy are useful for injuries of the type 

sustained by Ms. Azuma-Dao, and she has attended physiotherapy regularly.  However, 

two doctors recommended a program that was specifically directed at increasing her 

work fitness for her particular job, in consultation with her employer and her doctor.  I 

conclude that Ms. Azuma-Dao should reasonably have investigated whether funding 

was available for the KARP (or another intensive work fitness) program, as 

recommended by Dr. Frank and Dr. Vondette, and should have taken the treatment. To 

refuse to follow medical advice, quit her job very hastily to retrain as a teacher, and rely 

only on physiotherapy is a failure to mitigate.   [emphasis added] 

 

A similar defence did not succeed in Bradshaw v. Matwick, 2009 BCSC 564.   The plaintiff 

suffered injuries to his back, neck, shoulder and left knee as a result of an MVA. The defendant 

alleged failure to mitigate as the plaintiff returned to work against his doctor’s advice and failed 

to take a recommended physiotherapy program.   The Court rejected that defence as:   the 

plaintiff had to return to work for financial reasons; the plaintiff followed his doctor’s advice 

regarding a structured exercise program; and there was insufficient evidence that physiotherapy 

would have sped up the recovery. Groves J. said: 

 

40     In regards to Mr. Bradshaw continuing to work in August 2006, against his 

doctor's advice, Mr. Bradshaw had no choice. The plaintiff had a less than 

accommodating employer. The plaintiff was aware that in order to keep his job, he had 

to work at his job.  It would be reasonable for the plaintiff to conclude based on his job 

circumstances, that taking a substantial time off to recover would result in the loss of his 

job.  The effects for the plaintiff in this respect would be devastating. He has worked for 

Rebelle for over twenty years.  He has limited reading and writing skills which would 

make any new job which would require training difficult for him. It was not 

unreasonable for the plaintiff, in light of this circumstance, to make the decision to 

struggle on and hope for the best in his recovery while continuing to work. 

41     Additionally, the plaintiff had significant commitments to a wife and two children. 

He, at best, earns a moderate to good income in the $50,000 range. It is highly unlikely 

that he could have survived on the modest wage loss funds available to him either 

through the defendants' insurer or through the employment insurance program. His 

wife, Ms. Bennett, has only ever worked part-time and although she no doubt 

contributes to the family expenses, the household consists of two adults, and two 

children, in a home they own with a mortgage. 

The trial judge’s decision on “mitigation” was upheld by the B.C. Court of Appeal: 

Bradshaw v. Matwick, 2011 BCCA 111. 
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Doctor’s Advice:   Surgery 

 

The issue of mitigation and refusal of recommended surgery was explored by the Supreme 

Court of Canada in Janiak v. Ippolito, [1985] 1 S.C.R. 146.  The plaintiff had back 

problems which surgery could correct with a 70% chance of success.  The plaintiff refused 

to undergo surgery unless there was a 100% chance of success.  The Court found that in 

general the plaintiff would be found to have acted reasonably if he followed one of several 

courses of treatment recommended by his medical advisors. Various factors in assessing 

reasonableness of refusal of surgery included the risk to the plaintiff inherent in the surgery, 

the consequences of not having the surgery and the potential benefits of successful surgery.  

 

In Naidu v. Mann, 2007 BCSC 1313, the plaintiff was in her early 20s and enrolled in 

community college. She suffered numerous injuries in a serious MVA, including thoracic 

outlet syndrome for which surgery was recommended. The plaintiff chose to delay surgery 

until after the trial and the defendant argued that she had therefore failed to mitigate her 

damages.   Russell J. found, based on the expert evidence, that the recommended surgery 

had a 70% chance of success. The risks of having the surgery were low, while the cost of not 

having the surgery was potentially very high: inability to work – for life – or to have 

children. The surgery would likely not completely rectify the condition but would 

considerably improve it.   As such, the Court found in the circumstances that the plaintiff 

had not acted reasonably in delaying the surgery.  She should have had the surgery by the 

end of 2004. The plaintiff’s damages were reduced by 70%  (i.e., the likelihood of a 

successful surgery) after December of 2004.  

 

 

A different outcome was reached in Liu v. Hansen, [1996] B.C.J. No. 591(SC), 61 A.C.W.S. 

(3d) 912.   The plaintiff was 38, married with two children, and worked as a billing clerk. She 

took five days off after the MVA and returned to work.  She complained of increasing neck pain 

that radiated to the back of her head and numbness in her arm. Eventually she quit her job on the 

advice of her doctor.   She refused surgery, however, which the defendant said was a failure to 

mitigate.  However, the defendant did not satisfy the Court, on a balance of probabilities, that 

this refusal was unreasonable.  There was conflicting medical evidence whether the plaintiff 

should have had surgery. The plaintiff did not act unreasonably in the treatment that she chose.  

Oliver J. held: 

 

103     Dr. Boyd and others suggested surgery may improve at least some of the 

Plaintiff's symptoms. There were however other doctors besides Dr. Strauts who did not 

believe that surgery would be appropriate in her case. Dr. Robinson, a neurosurgeon, 

examined the Plaintiff on October 26, 1993. In his report of November 2, 1993 he 

stated: 
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Given her clinical picture and the imaging as reported, I doubt that operation 

would be effective in alleviating her symptomology. 

 

… 

106     Unlike the case in Janiak v. Ippolito, there are several conflicting opinions as to 

whether or not the Plaintiff should undergo surgery on her neck. I find that she acted 

reasonably in following the advice of one doctor over another. After consideration of 

the factors outlined by Wilson J. in Janiak I do not believe the Plaintiff failed to 

mitigate her damages by refusing to undergo surgery.  [emphasis added] 

 

Doctor’s Advice:  Exercise / Physiotherapy 

 

In Gibbs v. Skemp, [1998] B.C.J. No. 680 (S.C.), 78 A.C.W.S. (3d) 499, the plaintiff was a 32 

year old office administrator who was rear-ended and suffered from headaches and discomfort in 

her head and back.  She was referred to rehabilitation specialists who recommended exercise, 

physiotherapy, and massage therapy, but she did not follow the advice to pursue exercise or 

physiotherapy in part because of its cost.  Rather, she returned to part-time employment against 

the advice of her physician. 

 

The Court accepted the plaintiff’s evidence that she continued to suffer from chronic pain as a 

result of the accident. Her pain was not a result of a conscious effort on her part to remain 

disabled.   While she did not follow the exercise regimes recommended, this did not interfere 

with the chain of causation of the pain. However, this contributed to her condition.  The court 

awarded non-pecuniary damages of $50,000, a reduction of 10% for her failure to mitigate.  

 

53     However, I also find that she did not follow her doctors’ advice to a degree where 

she has contributed to her condition.   Dr. Avelar and Dr. Herschler both recommended 

being active and exercising.  Dr. Herschler at one point said she should walk to her limit 

of tolerance every day and should commence aquasize. The plaintiff testified that she 

walked but that was not sufficient.  Her report to Dr. Ritchie was that she basically 

remained inactive the year that she was off. The plaintiff was not an athletic person 

before the accident.  Regardless, she has an obligation to aid in her recovery and she 

should have been involved in physical activity to a much greater degree. Dr. Ritchie 

found her to be de-conditioned.  Indeed, one can infer from what Dr. Herschler said that 

she was taking Tylenol instead of stretching. She had developed a reliance on Tylenol 

#3 that concerned Dr. Herschler. She developed a disabled lifestyle. 

 

… 

 

58 … I reject the defence argument that she has orchestrated her symptoms by changing 

doctors.  I do find that she did not fully follow her doctors’ advice.  She did not take 

treatment that was recommended. While she cannot be criticized for not taking the 

treatment when she was impoverished, she still has not taken it, even though she has 
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been back at work for over a year.  Further, and more significantly, I find that the 

plaintiff failed to follow the exercise program that was recommended.  I accept that she 

did some walking, but by and large she maintained a sedentary life-style that has been 

confirmed by the medical evidence.  This was likely the worst thing she could do in 

terms of achieving recovery.  She has an obligation to assist in her recovery, even if it 

meant becoming more physically active than before. The burden of establishing a 

failure to mitigate is on the defendant. I find that the defendant has met the onus in this 

case that the plaintiff did not take all reasonable steps towards her recovery.  [emphasis 

added] 

 

In McCuaig (Guardian ad litem of) v. Dinh, [1999] B.C.J. No. 323, 86 A.C.W.S. (3d) 99, the 

plaintiff – 13 years old at the time of the accident – suffered various injuries including a fracture 

of the transverse process of the third lumbar vertebra.  She suffered considerable discomfort for 

nine months and had residual lower back pain more than three years post-accident.  The 

plaintiff's ability to babysit and care for a child with cerebral palsy was reduced and she was 

unable to work long shifts at her fast food job.  Her morbid obesity interfered with her recovery.  

The plaintiff failed to mitigate her losses, so her award for non-pecuniary damages was reduced 

by 25 per cent. 

 

11     The defence argues that the plaintiff has failed to mitigate her loss. She has been 

encouraged by her physician, Dr. Harkness, to lose weight and engage in exercise 

programs or take physiotherapy. She has not followed this advice. Dr. Harkness referred 

her to a physiotherapist, Melanie Coffey….  Ms. Coffey advised the plaintiff that 

stretching and exercise were beneficial:  Ms. Coffey gave the plaintiff exercises to do at 

home but these were not performed regularly or consistently. 

12     The plaintiff started an aquasize program but discontinued it after a few 

attendances. She said that exercise caused discomfort.  She discussed this problem with 

Dr. Harkness who said this in her report of 6 October 1998: 

. . . Early on she was treated with physiotherapy including active and passive 

modalities. She reported that these were not particularly beneficial and this was 

discontinued primarily due to exacerbation of her symptoms. It has been 

explained to Miss McCuaig that her pain symptoms may initially be 

aggravated in physiotherapy and with increased activity prior to her achieving 

improvement. We have also discussed that the goal of therapy is return to or 

improvement of her level of function and not reduction of pain. 

13     Dr. Ray, a specialist in physical medicine and rehabilitation examined the plaintiff 

on 16 June 1998. In his report to Dr. Harkness he said: 

I have tried to reassure Courtney that her mobilization exercises are likely to be 

uncomfortable in the early stages, but that she will need to condition herself 

and work through this. She will also need to consider a very substantial weight 

loss as a strategy for not only her myofascial symptoms, but for her general 

health as well. 
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14     Dr. Cameron, who examined the plaintiff on 8 September 1998 had this to say: 

I recommended that Courtney McCuaig continue an exercise program. On 

previous occasions she has discontinued the programs due to pain but I think 

that is inappropriate. She should continue an exercise program despite pain, 

although some modifications would have to be made to make the exercises 

tolerable. Some degree of pain must be expected with such a program. With 

respect to weight reduction, ideally Courtenay should lose weight but given 

that she has been obese most of her life and that her parents and siblings are 

also obese, it is unrealistic to anticipate a significant reduction in her weight. 

He went on to say that he expected that with adherence to an exercise program and due 

to the passage of time the plaintiff's back pain would improve. 

15     I accept the submissions that the plaintiff has failed to mitigate her loss and for 

that reason reduce the non-pecuniary damages by 25%: this was the amount of 

reduction of an award made by Levine J. in Briglio v. Faulkner, [1996] B.C.J. No. 

1819, 18 August 1996, Vancouver Registry No. B922016. I find that is the appropriate 

reduction in this case. 

See also:   Tayler v Loney, 2009 BCSC 742. 

 

 

Doctor’s Advice:  Take Your Meds! 

 

In DiFranco v. Sung, [1997] B.C.J. No. 2904 (SC), 76 A.C.W.S. (3d) 324, the plaintiff was rear-

ended twice.   He suffered various ailments including depression, disturbed sleep and eating 

patterns.  His damages award was reduced for failure to mitigate by not following medicine 

prescriptions and not attending physiotherapy as directed by doctors.  Also, his future wage loss 

and cost of future care awards were reduced to zero. 

MEDICINE - FAILURE TO FOLLOW DOCTOR'S ORDERS 

123     I am satisfied that the plaintiff has continued to be less than forthright with his 

medical advisors as to whether he was following their instructions as to medicine for his 

depression: what medicine had been prescribed and what use of it he has undertaken.  I 

am also satisfied that the defendants have shown on a balance of probabilities that the 

failure of the plaintiff to properly and conscientiously use the medicine prescribed for 

his depression has become an intervening event which has caused his depression to 

continue so as to lead me to conclude that the plaintiff has failed to mitigate his 

damages. 

… 

128     In reviewing the medical opinions and reports of the various doctors and 

psychologists who have treated the plaintiff, it is clear that medication was often 

discontinued by the plaintiff without the knowledge of his medical advisor, that he was 

taking doses of his medication other than in accordance with the instructions received, 
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that he was using his medication improperly (mostly as a sleeping pill rather than as an 

anti-depressant) and that he was not being truthful or he was being inconsistent when he 

advised various advisors as to what medicine he had been taking and the results from 

that medicine. 

129     In his January 8, 1997 report, Dr. O'Shaughnessy concluded, after reviewing the 

medical reports of the plaintiff, that the plaintiff "... had not been using the medication 

appropriately and instead was using it intermittently as a sleeping pill."  Dr. 

O'Shaughnessy also noted that Dr. Gillen had indicated that the plaintiff was taking 

Luvox on a "as - necessary basis as opposed to on a steady basis."  In his June 7, 1996 

report to counsel for the defendant, Dr. O'Shaughnessy notes that "unfortunately the 

anti-depressant medication Desyrel was discontinued."   He also noted that by February 

of 1995, the plaintiff was using Trazodone as a sleeping pill despite encouragement to 

take it daily. In his June 7, 1996 opinion, Dr. O'Shaughnessy concludes: 

It is evident that Mr. DiFranco has been reluctant to take anti-depressant 

medications for his treatment of depression. Both Drs. Horricks and Dobson 

have instructed him on taking anti-depressant medications but he has been non-

compliant and/or taking them in an inappropriate fashion. It is evident that he 

did show some improvement initially such that by July 1994 he did not show 

any signs or symptoms of depression but unfortunately had an increase in 

symptoms following the August 4, 1994 motor vehicle accident. I am uncertain 

as to his current compliance with treatment and if he fully understands the 

necessity of taking therapeutic doses of anti-depressant medications on a daily 

basis over a prolonged period of time. 

 

 Clearly the issue of maintenance of anti-depressant medication in therapeutic levels is 

critical to his recovery and ensuring his compliance would be a major focus of any 

treatment. 

… 

131     I am satisfied that the defendants have shown on the balance of probabilities that 

the failure of the plaintiff to follow the prescriptions of medicine provided by his 

advisors, the inappropriate use of that medicine and the inconsistent dosage taken all 

constitute a failure of the plaintiff to mitigate his damages. The plaintiff's refusal to use 

the medicine as prescribed was, in the circumstances, "unreasonable" as I am satisfied 

that the potential benefits available to the plaintiff far outweighed the little or no risk to 

the plaintiff from using the medicine as prescribed. …  [emphasis added] 

There was no deduction for failure to take prescribed medications in Poliovnikoff v. Banks, 2009 

BCSC 750, or in Dikey v Samieian, 2008 BCSC 604.     In Poliovnikoff, the failure was 

reasonable in light of the brain-injured plaintiff’s lack of judgment, coupled with the cost and 

potential side effects of the medications.   In Dikey, the failure was excused on account of the 

brain injured plaintiff’s decision-making deficits.   
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Doctor’s Advice:  Lose Weight 

 

In Manuel v. Dalsin, [1985] B.C.J. No. 1064, the plaintiff sustained numerous injuries, the most 

serious being to her left knee. She was 30-years old and obese. The Court found she had not 

properly mitigated her damages as she had not lost weight as recommended by her doctor.  

10     The defendant submits there was no mitigation in the plaintiff's loss as she failed 

to carry out the explicit medical advice to reduce her weight.  The plaintiff 

acknowledges that she could and should have lost weight, but did not do so.  However, 

she says that since her cesarean operation she has been unable to diet but recently has 

medical authorization to do so. Her weight went from over 200 pounds before the 

accident down to 185 pounds at marriage in July of 1983, and up to 250 pounds on 

becoming pregnant.  At trial she weighed 218 pounds.   It is her goal to reduce her 

weight to 150 pounds, which is the desirable weight suggested by her doctor.  If she 

achieves this, it is clear there will be considerably less strain upon the knee and some of 

her symptoms will diminish.  I have sympathy for the plaintiff with respect to her 

weight problem, but nonetheless have concluded the defendant is entitled to have a 

reduction of the award made to the plaintiff because of the failure to mitigate. I would 

ordinarily have awarded $22,000 but reduce the amount to $18,500 because of the 

failure to mitigate. 

Similar principles were applied more recently in:   Robinson v. Anderson, 2009 BCSC 

1450, and Rindero v. Nicholson, 2009 BCSC 1018.   

 

Not so in Humphrey v. Rancier Estate, [1985] B.C.J. No. 835 (S.C.).   There, the 50-year-old 

plaintiff was seriously injured in an MVA and needed hip replacement surgery. The defendant 

argued that she had failed to properly mitigate her damages by not following her doctor’s advice 

to lose weight.   McLachlin J. disagreed and held: 

 

Another issue in assessment of damages, both non-pecuniary and pecuniary, is the 

plaintiff's alleged failure to mitigate. The plaintiff has followed all her medical advice 

with the exception of reducing her weight. She was grossly obese before the accident, 

weighing about 260 pounds; she is not quite five feet tall. She now weighs over 200 

pounds and continues to be grossly obese.  

 

There is no doubt on the medical evidence and the evidence of the therapists that her 

disability and pain would be less if she lost a considerable amount of weight. The 

question is whether the plaintiff has taken reasonable steps to minimize her loss. The 

court must assess whether this test has been met by looking at all the circumstances of 

the case. Here we have an obese lady before the accident - someone who had been 

obese all her adult life. Her brother and sister are both obese. She appears, as her 

counsel put it, to be a weak woman in the sense that she has not had very good success 

at controlling her smoking or her eating on a consistent basis in the past despite medical 
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advice and despite her clear efforts. She has tried to lose weight and has succeeded to an 

extent, at least temporarily. She is still trying, she says. 

 

Of equal importance to the principle that the plaintiff must act reasonably in minimizing 

her loss and her damages, is another principle, namely that the defendant takes his 

victim as he finds him or her. In the circumstances in this case, given the plaintiff's pre-

accident history of obesity, given her particular personality, given her honest efforts 

from time to time to lose weight and to keep it off, I am not satisfied that it can be said 

that the plaintiff has acted unreasonably and has failed to mitigate her damages, with the 

result that her damages should be lessened because she has not lost weight.  [emphasis 

added] 

 

Doctor’s Advice:  Quit Smoking 

 

Mangelana v. McFadzen, 2005 NWTSC 41, was a medical malpractice action.   The plaintiff 

had a tonsillectomy and, as a result, developed pneumonia and adult respiratory distress 

syndrome resulting in a prolonged and complicated hospital stay. The judge found that he had 

failed to mitigate by not following appropriate medical advice to quit smoking and exercise to 

improve his respiratory ability and fitness.   However, there was no consequent diminishment of 

his damages award. 

130     Following his substantial recovery in October 1992, the plaintiff received advice 

from his health care providers that he should quit smoking and that he should engage in 

a regular exercise regime, in order to improve his respiration ability and in order to 

improve his strength and stamina. At trial, he acknowledged that he failed to follow this 

advice. I find that this was unreasonable conduct and amounts to a failure to mitigate. 

131     However, a failure to mitigate does not act to reduce all damage awards, only 

those which represent the losses or damages which the plaintiff could have mitigated 

but did not.  As the provisional award of $50,000.00 for general damages relates 

primarily to the pain and suffering and loss of amenities endured by the plaintiff in the 

period July 1992 to October 1992, there ought to be no reduction of this figure on 

account of the failure to mitigate post-October 1992 (i.e., the smoking and the lack of an 

exercise regime). For the same reason, there can be no reduction in the provisional 

award for loss of income. Had there been an award for loss of earning capacity, the 

failure to mitigate may have resulted in a reduction in any such award. 

The case was dismissed at trial as the judge found there was no causal link between the 

plaintiff’s injuries and the doctor’s negligence.  The trial decision was then reversed on 

appeal and plaintiff awarded the provisional damages calculated at trial:  Mangelana v. 

McFadzen, 2006 NWTCA 6.   

Medina v. Danbury Sales (1971) Ltd., [1991] O.J. No. 2225, concerned a workplace injury.   

The plaintiff severely injured his back but continued to smoke during his convalescence from a 
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spinal operation, thereby reducing his chances of recovery significantly.  This amounted to a 

failure to mitigate damages. 

Medina underwent this operation on March 20, 1989. … Dr. Ford then 

recommended a spinal fusion to eliminate the segmental instability. It was his evidence 

that the success rate with double fusions was from 70- 80% (75-80 in his report, Ex. 2 

tab 37), but that it shrank by about 30% with patients who continued to smoke during 

recovery.  Unfortunately for Medina, who underwent double fusion at L4-5 and L5-S1 

on April 2, 1990, he was addicted to tobacco and continued to smoke throughout his 

convalescence, although he swore that he reduced his consumption by 50%.   Dr. Ford 

testified that the graft has not healed completely, with the result that the operation was 

not a complete success. 

… 

 

The probability of Medina's back surgery being successful was reduced by 30% 

because he continued to smoke following his operation.  Counsel for the plaintiff 

submitted that I ought not to take that fact into account in assessing Medina's damages, 

because the defendants must take the victim as they find him; Windrim v. Wood (1974) 

7 O.R. (2d) 211.   He submits that there is no difference in principle between a victim 

with a thin skull and one with an addiction to nicotine. 

I do not accept that submission.    Unlike the classic "thin skull" state, an 

addiction to nicotine is not permanent or irreversible.  It would have undoubtedly 

caused Medina discomfort to have stopped his smoking during his convalescence, but it 

was within his power to do so.  Further, it was his obligation to take all reasonable steps 

open to him to assist his recovery.  His reduction in consumption by 50% did not, in my 

opinion, satisfy this obligation.  I find that he failed to exercise that degree of care for 

his own health that would be expected of a reasonable person under the circumstances; 

… I therefore reduce his recovery in respect of his future loss of earnings by 30% …. 

[emphasis added] 

  

Doctor’s Advice: Speech Therapy 

 

In Thorsell v. Hoem (Guardian ad litem of), [1984] B.C.J. No. 34 (SC), the sole issue was 

quantum of damages for serious throat injuries incurred in an MVA.  The plaintiff’s larynx was 

crushed and ultimately had to be removed.  She was therefore incapable of normal speech.  The 

defendant argued that the plaintiff had failed to mitigate her damages because she had abandoned 

attempts to learn oesophageal speech, which is without pitch and much lower in tone than a 

typical female voice.  Of course, the lack of an effective voice reduced her job opportunities. The 

judge found that the plaintiff had failed to mitigate her damages and reduced the award for loss 

of future earning capacity to zero.  Macdonald J. held: 
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20     The cases involving mitigation, in the context of personal injuries, often are 

concerned with the reasonableness of a plaintiff refusing certain medical treatment. The 

amount of risk to the plaintiff of having the treatment, and the likely benefit of the 

treatment, are relevant.  I find that Launa's refusal to learn oesophageal speech is 

unreasonable.  There is no risk to her and the benefits of improved speech could be 

considerable, especially with regard to her future employment prospects. 

21     Both Dr. Stewart and the speech pathologist, to whom Launa was referred for the 

purpose of learning oesophageal speech, were excited by her prospects because of her 

youth and the fact that she had a young family. They considered that she had every 

reason to want to learn to communicate in that way, and they considered her a prime 

candidate for rehabilitation. Both of them, together with Dr. Doyle, have no doubt that 

she is capable of achieving good oesophageal speech. 

22     However, Launa was not enthusiastic about the sound of oesophageal speech, and 

her attempts to learn it under the urging of Dr. Stewart and the speech pathologist were 

countered to a large extent by the reaction of her mother. In his evidence at trial, Dr. 

Stewart conceded that her failure to continue with that therapy may have resulted from a 

desire on the part of Launa to present herself to the Court as a mute. Whether or not that 

was a factor, Launa cannot expect the defendants to compensate her for a diminution in 

her future earning capacity which results from her refusal to learn oesophageal speech. 

 

Mitigation:  Conclusions 

 

Plaintiffs have a duty to mitigate their injuries.  Defendants bear the onus of proving a 

plaintiff’s failure to mitigate. They do this with expert evidence showing: 

 

1. that the plaintiff acted unreasonably in eschewing the recommended 

treatment, and  

 

2. the extent, if any, to which the plaintiff’s damages would have been reduced 

had he/she acted reasonably. 

 

In a mitigation dispute, evidence provided by medical professionals is essential. They 

provide evidence about whether treatment was recommended; whether refusal of that 

treatment was “reasonable” in the circumstances, given the potential risks and benefits of the 

treatment; and they provide evidence of the extent the plaintiff would have benefited had the 

recommended treatment been followed. 
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PART 2: REHABILITATION 

 

A Legal Definition 

Insurance (Vehicle) Regulation, BC Reg 447/83 

 

78 In this Part: 

… 

"rehabilitation" means the restoration, in the shortest practical time, of an injured person 

to the highest level of gainful employment or self sufficiency that, allowing for the 

permanent effects of his injuries, is, with medical and vocational assistance, reasonably 

achievable by him; 

 

Medical Definitions  

Dorland’s Illustrated Medical Dictionary, 28th Edition (1994) 

rehabilitation:  

1. the restoration of normal form and function after injury or illness. 

 

2. the restoration of the ill or injured patient to optimal functional level in the home and 

community in relation to physical, psychosocial, vocational, and recreational ability.  

 

Stedman’s Medical Dictionary, 27th Edition (2000) 

rehabilitation: “Restoration, following disease, illness, or injury, of the ability to function 

in a normal or near-normal manner.” 

 

Medical Evidence in Rehabilitating a Loss of Earning Capacity 

 

In a successful loss of earning capacity claim, the plaintiff is awarded damages “for the loss of an 

asset, the capacity to earn.” 

 M.B. v. British Columbia, 2003 SCC 53 at paragraph 47 

 

The award compensates the plaintiff for the financial harm suffered over the course of his or her 

working career, past and future, as a result of the injuries negligently inflicted by the defendant. 

The award is intended to put the plaintiff in the position he or she would have been had the 

accident not occurred.  

 

In Rosvold v. Dunlop, 2001 BCCA 1, the plaintiff was a 51-year-old roofer whose injuries left 

him unable to do heavy labour or work on uneven terrain. He was not well-suited for sedentary 

occupations as his verbal and literacy skills were low and he had a Grade 9 education. He was 
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now attempting to establish a small business to make and sell pet toys and ornamental garden 

furniture.    Huddart J.A. for the Court of Appeal discussed the principles guiding assessment of 

damages for personal injury and loss of earning capacity in particular: 

 

8 … Where a plaintiff's permanent injury limits him in his capacity to perform certain 

activities and consequently impairs his income earning capacity, he is entitled to 

compensation. What is being compensated is not lost projected future earnings but the 

loss or impairment of earning capacity as a capital asset. In some cases, projections 

from past earnings may be a useful factor to consider in valuing the loss but past 

earnings are not the only factor to consider.  

 

9 Because damage awards are made as lump sums, an award for loss of future earning 

capacity must deal to some extent with the unknowable. The standard of proof to be 

applied when evaluating hypothetical events that may affect an award is simple 

probability, not the balance of probabilities: Athey v. Leonati, [1996] 3 S.C.R. 458. 

Possibilities and probabilities, chances, opportunities, and risks must all be considered, 

so long as they are a real and substantial possibility and not mere speculation. These 

possibilities are to be given weight according to the percentage chance they would have 

happened or will happen. 

 

10 The trial judge's task is to assess the loss on a judgmental basis, taking into 

consideration all the relevant factors arising from the evidence: … They include: 

 

1. whether the plaintiff has been rendered less capable overall from earning income 

from all types of employment; 

 

2. whether the plaintiff is less marketable or attractive as an employee to potential 

employers; 

 

3. whether the plaintiff has lost the ability to take advantage of all job opportunities 

which might otherwise have been open to him, had he not been injured; and 

 

4. whether the plaintiff is less valuable to himself as a person capable of earning 

income in a competitive labour market.  [emphasis added] 

 

In Lines v. W & D Logging Co. Ltd., 2009 BCCA 106, the court identified two major points of 

analysis in a loss of future earning capacity claim: 

1. “…the general level of earnings thought by the trial judge to be realistically achievable 

by the plaintiff but for the accident, taking into account the plaintiff’s intentions and 

factors that weigh both in favour of and against that achievement…” 

 

2. “…the projection of that earning level to the plaintiff’s working life, taking into account 

the positive and negative vagaries of life.” 
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Medical evidence is vital in making these nuanced determinations.  

 

For instance, in Lines, the defendant argued on appeal that the medical evidence showed that the 

plaintiff’s injuries had a significant psychological component. In the past, counselling had 

proved beneficial, so a similar improvement could be reasonably expected in the future. The 

defendant argued that the trial judge’s failure to take this possibility into account by reducing the 

future loss of earnings award was an error.  The Court of Appeal dismissed that submission 

based on its review of the medical evidence provided by eight expert witnesses.  

 

[24] I have had the opportunity to review the medical expert reports tendered as 

evidence and to read the testimony of those physicians who testified.  

 

[25] … the body of evidence, taken as a whole, does not establish the possibility of 

improvement in Mr. Lines’ psychological condition, to the point where he may earn 

income or require less care, is anything more than a speculative hypothetical, contrary 

to the submission of the appellants.  …  

 

It was therefore not appropriate to reduce the plaintiff’s award on this basis. 

 

In Barnes v. Richardson et al., 2008 BCSC 1349, the 16 year-old plaintiff was left permanently 

disabled as a result of his accident injuries.  The doctors agreed that he could not do any work 

requiring heavy lifting.  The Court found that the plaintiff had been rendered less capable overall 

from earning income from any employment and ascribed $150,000 in damages towards loss of 

future earning capacity.  However, the plaintiff had pre-existing asymptomatic spondylolisthesis 

which was made symptomatic by the accident. The Court, based on the medical testimony given, 

took into account the possibility that the spondylolisthesis would have become symptomatic even 

without the intervention of the accident and reduced the plaintiff’s award: 

 

[97]           In my opinion, the pre-existing condition of Mr. Barnes should be reflected 

in a reduction of both non-pecuniary and pecuniary damages.  This case falls within the 

crumbling skull rule described in Athey in that there was a chance that his 

spondylolisthesis would have become symptomatic in any event.  Dr. Hunt indicates 

that symptomatic patients usually present with low back pain following trauma, heavy 

lifting or sudden abrupt rotational movement.  I agree with the defendants that Mr. 

Barnes’ activities and employment meant there was a chance, although not a certainty, 

that the plaintiff would have suffered harm regardless of the defendants’ conduct and 

therefore this contingency should be given weight according to its relative likelihood. 

 

[98]           There is a real possibility that his pre-accident condition would have been 

activated regardless of the accident.  I assess that likelihood at 15%.  I reduce the award 

for non-pecuniary damages to $85,000 and the award for loss of future earning capacity 

to $127,500.  [emphasis added] 



999605\0003\1421   20 
 

The trial judge’s decision on “loss of earning capacity” was upheld by the B.C. Court of Appeal: 

Barnes v. Richardson, 2010 BCCA 116. 

 

Rehabilitation: Part 7 Claims 

 

“No fault” benefits are available to accident victims under Part 7 of the Insurance (Vehicle) Act 

Regulation, BC Reg 447/83 (the “Regulations”). They include: 

 medical and rehabilitative benefits 

 disability benefits for employed persons 

 homemaker benefits 

 death benefits (funeral expenses and survivor benefits) 

 

In Tangaro v. Riley, [1995] B.C.J. No. 588 (SC), 30 C.C.L.I. (2d) 232, Hunter J. explained the 

purpose of Part 7 benefits: 

 

12     The Part 7 claim is intended by the legislation to allow a person involved in a 

motor vehicle accident summary and relatively quick and inexpensive access to, 

amongst other relief, nominal compensation to offset some portion at least of income 

loss resulting from the accident. It seems to me that this legislation was not intended to 

put a plaintiff to the same test for proving injury as he must meet in the tort claim.  

 

Only “insured” persons as defined in Section 78 of the Regulations are entitled to these benefits. 

“Insured” persons include: 

 the owner of a vehicle as named on the owner’s certificate 

 a member of the vehicle owner’s household (every person normally resident in the same 

dwelling unit). 

 the occupant of a vehicle licensed in BC, or a vehicle not required to be licensed in BC 

but driven by a person with a BC driver’s licence; 

 a cyclist or pedestrian who collides with a vehicle described in an owner’s certificate; 

 a BC resident entitled to bring an action under the Insurance Vehicle Act uninsured 

motorist provision (s.20) or hit and run provision (s.24); 

 the personal representative of a deceased insured; or 

 a BC resident with a valid driver’s license and members of his/her household (every 

person normally resident in the same dwelling unit). 

 

Under section 96 of the Regulations, Part 7 benefits are not payable if: 

a) the injured party is a non-BC resident and in a vehicle not required to be licensed in BC; 

b) the insured is in an unlicensed vehicle; 

c) the insured commits or attempts to commit suicide; 
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d) [repealed]; 

e) the insured is in a vehicle being used for an illegal purpose; or 

f) the insured’s injuries or death are caused, directly or indirectly, by sickness or disease 

unrelated to the accident  [emphasis added] 

 

 

Medical Evidence in Part 7 Rehab Claims 

 

ICBC can demand that the injured person produce a report on his medical condition under 

section 98 of the Regulations: 

 

Medical certificates 

98 (1) An insured shall, on request of the corporation, promptly furnish a certificate or 

report of an attending medical practitioner, dentist, physiotherapist or chiropractor as to 

the nature and extent of the insured's injury, and the treatment, current condition and 

prognosis of the injury. 

 

The report can be in any form, or as specified by ICBC, including an oral report. Failure to 

comply can lead to the insured being denied Part 7 benefits. 

 

ICBC can also require a person to attend a medical examination under section 99 of the 

Regulations: 

 

Medical examination 

99 (1)  An insured who makes a claim under this Part shall allow a medical practitioner, 

dentist, physiotherapist or chiropractor selected by the corporation, at the expense of the 

corporation, to examine the insured as often as it requires. 

 

(2)  The corporation is not liable to an insured who, to the prejudice of the corporation, 

fails to comply with this section. 

 

 

Part 7 Claim: Medical and Rehabilitation Benefits 

 

Medical and rehabilitation benefits fall into two categories: mandatory and permissive.  

 

Mandatory Benefits 

 

Mandatory benefits are listed in section 88(1) of the Regulations and include “all reasonable 

expenses incurred by the insured as a result of the injury for necessary medical, surgical, dental, 

hospital, ambulance or professional nursing services, or for necessary physical therapy, 

chiropractic treatment, occupational therapy or speech therapy or for prosthesis or orthosis”. 
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ICBC must pay out Part 7 medical and rehabilitation benefits if the expenses are “reasonable” 

and “necessary” and related to an injury caused by the MVA in question.  “Reasonable 

expenses” are those justified by the insured’s medical condition and not exorbitantly expensive 

or out of line with the usual costs of such treatment.  

 

In Redford v. ICBC, [1996] B.C.J. No. 1582 (SC), 38 C.C.L.I. (2d) 131, Downs J. said: 

 

21 Once the plaintiff has established on a balance of probabilities that she was injured 

in an accident, ICBC is required by Regulation 88 to pay "all reasonable expenses . . . 

for necessary . . .chiropractic treatment . . . .". 

 

… 

 

23 The defendant has not led evidence that the chiropractic expenses incurred by the 

plaintiff are unreasonable in the sense that they are exorbitant or out of line with the 

usual charges for such treatment. Nor has it led any medical evidence attacking the 

reasonableness of the type of treatment (chiropractic) or regarding the appropriate 

frequency or duration of such treatment. Were there a difference of expert medical 

opinions with regard to those questions then I would find that Regulation 89 applies 

(subject to finding that the plaintiff has received "adequate communication":  Wichert v. 

Insurance Corp. of British Columbia, [1987] B.C.J. No. 136). 

 

 

 “A supportive medical opinion is probably going to carry the day in almost every case…” but it 

is still up to the trial judge to decide whether the treatment is both reasonable and necessary 

based on the facts of each case.  

 Tiessen v. ICBC, 2008 BCSC 1822 at paragraph 35. 

 

 

Permissive Benefits 

 

Section 88(2) covers permissive benefits, over which ICBC has discretion: 

 

88 (2)  Where, in the opinion of the corporation's medical adviser, provision of any one 

or more of the following is likely to promote the rehabilitation of an insured who is 

injured in an accident for which benefits are provided under this Part, the corporation 

may provide any one or more of the following …. [emphasis added] 

 

ICBC’s discretion is not “unfettered” but must be connected to an objective assessment of the 

relevant factors vis a vis the injured party’s entitlement to treatment.   

 Heare v. ICBC (1989), 34 BCLR (2d) 324 (CA) at paragraph 11. 
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Only benefits that restore function as per the definition of rehabilitation in section 78 of the 

Regulation are covered.  Benefits that merely help the injured party live life more comfortably 

(such as home care) are not; see Uhrovic v. Masjhuri, 2008 BCCA 462 at paragraph 37. 

 

This is significant as under section 83 of the Insurance (Vehicle) Act, Part 7 benefits are 

deducted from any award in a tort action regarding the same accident regardless of whether they 

were collected by the injured party or not.  Section 83(2) says: 

 

83 (2) A person who has a claim for damages and who receives or is entitled to receive 

benefits respecting the loss on which the claim is based, is deemed to have released the 

claim to the extent of the benefits.  

 

Medical evidence is important in determining whether a particular damages claim qualifies as 

“rehabilitation” under section 88(2) of the Regulations and so subject to deduction from the tort 

award under section 83(2). 

 

 Rehabilitation: Conclusions 

 

Loss of earning capacity claims 

 

These claims depend on medical evidence given by doctors about the plaintiff’s ability to 

perform employment-related activities. As the plaintiff is to be returned to the position he or she 

was in if the accident had never occurred, the Court will take into account pre-existing medical 

conditions that might have affected the plaintiff’s earning capacity had the accident never 

occurred.  The Court’s damages awards are based on the evidence given by medical experts at 

trial. 

 

Part 7 “No Fault” claims 

 

Mandatory benefits are paid out if reasonable and necessary. They cover such things as surgery, 

dental work, ambulance or nursing services, physiotherapy, chiropractic, and other rehabilitative 

treatments.  When these benefits are litigated, a supportive medical opinion as to a treatment’s 

necessity will usually be determinative. 

 

Permissive benefits are paid at ICBC’s discretion.  Only benefits that restore function, not 

“quality of life” benefits are covered.  Medical evidence is required to distinguish the two.  

 

Even Part 7 benefits which are not claimed are deducted from a plaintiff’s tort award. Therefore 

the judge must decide if a particular benefit would have qualified under Part 7.  This requires 

medical evidence of the necessity of a treatment, and/or whether a treatment is one that restores 

function or simply improves the quality of life of a patient.  
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PART 3:   DOCTORS’ INPUT INTO FUTURE CARE AND LIFE PLANS 

 

Purpose of award 

 

In Gignac v. ICBC, 2012 BCCA 351 (“Gignac”), Bennett J.A. said: 

 

 [29] The purpose of the award for costs of future care is to restore, as best as possible 

with a monetary award, the injured person to the position he would have been in had the 

accident not occurred. 

 

The point of the exercise is not to save money but rather to compensate plaintiffs for injuries and 

loss of quality of life that they have suffered through the negligence of another.  The point is not 

to punish the offender but to compensate the victim. 

 Williams v. Low, 2000 BCSC 345 at paragraph 25 

 

Legal Test 

 

This legal test was given in Milina v. Bartsch, [1985] B.C.J. No. 2762 (SC), affd. [1987] B.C.J. 

No. 1833 (CA): 

 

 

199     These authorities establish (1) that there must be a medical justification for 

claims for cost of future care; and (2) that the claims must be reasonable.  On the latter 

point, Dickson J. stated in Andrews at p. 586: 

 

An award must be moderate, and fair to both parties . . . But, in a case like the 

present, where both courts have favoured a home environment, "reasonable" 

means reasonableness in what is to be provided in that home environment. 

 

200     This then must be the basis upon which damages for costs of future care are 

assessed. 

 

201     It follows that I must reject the plaintiff's submission that damages for cost of 

future care should take into account the cost of amenities which serve the sole function 

of making the plaintiff's life more bearable or enjoyable.  The award for cost of care 

should reflect what the evidence establishes is reasonably necessary to preserve the 

plaintiff's health.  At the same time, it must be recognized that happiness and health are 

often intertwined. [emphasis added] 

 

This test was affirmed in Gignac at paragraph 30: 

 

[30] The award is “based on what is reasonably necessary on the medical evidence to 

promote the mental and physical health of the plaintiff: (Milina v. Bartsch (1985), 49 
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B.C.L.R. (2d) 33 (B.C.S.C.) and adopted in Aberdeen v. Zanatta, 2008 BCCA 420 at 

para. 41.) 

Some additional legal principles governing an award for future care costs are: 

  Awards for cost of future care must be reasonable, both in the sense of being medically 

required and in the sense of being costs that, on the evidence, the plaintiff will be likely 

to incur; see Loeppky v. Insurance Corporation of British Columbia, 2012 BCSC 7 at 

paragraph 109  [emphasis added]; 

 The expense should not be a squandering of money.  In considering any particular item of 

future care, the test is whether a reasonably minded person of ample means would incur 

the expense; see  Brennan v. Singh, 1999 CanLII 6932 (BCSC) and Fullerton (Guardian 

ad litem of) v. Delair et al, 2005 BCSC 204 at paragraph 263, upheld on appeal:  2006 

BCCA 339; 

 In awarding future care costs, there is a duty to be reasonable and an award must be 

moderate and fair to both parties; see Andrews v. Grand & Toy Alberta Ltd., [1978] 2 

SCR 229 at pp. 241 – 242; 

 The weight to be given to an opinion on future care will depend on the extent to which 

recommendations for things like psychological counselling and physiotherapy are 

supported by the evidence of experts within the relevant field of expertise: see, for 

example, Frers v. De Moulin, 2002 BCSC 408 at  paragraph 191 and O’Connell v. Yung, 

2010 BCSC 1764 at paragraph 98 [emphasis added]; 

 A little common sense should inform claims under this head [costs of future care], 

however much they may be recommended by experts in the field; see Penner v. 

Insurance Corporation of British Columbia, 2011 BCCA 135 at paragraph 13 [emphasis 

added]; 

 

Test:  “Medically Justified” 

 

The requirement that a claim be medically justified does not mean that the claim must be 

medically necessary (as that term is often regarded in terms of MSP eligibility).  A medically 

justified claim requires some evidence that the expense claimed is: 

1. directly related to a disability arising from the accident, and  

2. incurred to ameliorate the impact of that disability.   

 

Another way to view the test of medical necessity is not asking whether an expense is reasonable 

in the circumstances, but whether the expense can in any way be avoided.  

 Harrington v. Sangha, 2011 BCSC 1035 at paragraph 151. 

 

http://www.canlii.org/en/bc/bcsc/doc/1999/1999canlii6932/1999canlii6932.html
http://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc204/2005bcsc204.html
http://www.canlii.org/en/bc/bcsc/doc/2005/2005bcsc204/2005bcsc204.html
http://www.canlii.org/en/ca/scc/doc/1978/1978canlii1/1978canlii1.html
http://www.canlii.org/en/bc/bcsc/doc/2002/2002bcsc408/2002bcsc408.html
http://www.canlii.org/en/bc/bcsc/doc/2010/2010bcsc1764/2010bcsc1764.html
http://www.canlii.org/en/bc/bcca/doc/2011/2011bcca135/2011bcca135.html
http://www.canlii.org/en/bc/bcca/doc/2011/2011bcca135/2011bcca135.html
http://www.canlii.org/en/bc/bcca/doc/2011/2011bcca135/2011bcca135.html
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Each specific item requested in a future cost of care report / life plan need not be individually 

recommended by a medical professional, but the evidence as a whole should support each item 

requested. The reasonableness and necessity of each item must be grounded in the evidence at 

trial. There must be an “evidentiary link” between the doctor’s assessment of disability and 

recommended treatment and the Future Care claim recommended by a medical professional. 

 Gregory v. ICBC, 2011 BCCA 144 at paragraph 39 

 

Future care claims whose sole purpose is to improve the patient’s quality of life are likely to be 

rejected.   Such claims are instead accounted for under general damages for pain and suffering.   

 

A good example of a disallowed amenity is a sauna to alleviate pain: 

[49]  The Plaintiff’s claim for a sauna to alleviate pain is rejected as likely an item more 

akin to an amenity to be financed from non-pecuniary damages.   

 Whetung v. West Fraser Holdings, Ltd., 2007 BCSC 990 at paragraph 49 

 

Test: “Reasonable” 

 

The test for whether a claimed future care expense is “reasonable” is:  

 

…whether a reasonably-minded person of ample means would be ready to incur the 

expense… An aspect of this determination is the amount of the proposed expense 

which, in turn, involves a consideration of the level of care to be provided. 

 

With respect to the level of care, it “must be moderate, and fair to both parties….” 

However, moderation does not mean reducing a plaintiff to a subsistence level…. 

Rather, the Court must determine “what care is likely to be in the injured person’s best 

interests…” … a plaintiff’s preferences as to the type and level of care should be 

considered. 

 Forde v. Inland Health Authority, 2010 BCSC 91, at paragraphs 228 to 229. 

 

Test:  Care Item Will Actually Be Used 

 

There should be evidence that a plaintiff will actually incur an expense or use an item before 

future care damages will be awarded.  In Izony v. Weidlich, 2006 BCSC 1315, Masuhara J. held: 

[74] I agree that future care costs must be justified as reasonable both in the sense of 

being medically required and in the sense of being expenses that the plaintiff will, on 

the evidence, be likely to incur (see generally Krangle).   I therefore do not think it 

appropriate to make provision for items or services that the plaintiff has not used in the 

past (see Courdin at ¶ 35), or for items or services that it is unlikely he will use in the 

future.  The evidence at trial and the clinical records clearly indicated Mr. Izony has 
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expressed resistance to using items or availing himself of services that were medically 

recommended.  [emphasis added] 

 

The Court denied future care costs for psychological counselling due to “serious doubts” that the 

plaintiff would attend the sessions based on his past resistance to counselling.  

 

Similarly, in Danicek v. Alexander Hollburn Beaudin & Lang, 2010 BCSC 1111, the Court 

disallowed future care costs for psychological counselling, a pain program and ergonomic 

seating based on evidence of:  the plaintiff’s disinterest in seeking counselling at her doctor’s 

recommendation; her stated skepticism about the pain program; and lack of evidence of any 

interest from the plaintiff in ergonomic seating. 

 

Necessity of Expert Evidence 

 

In determining cost of care awards, the court requires the service of medical experts for two main 

purposes: 

 

1. to determine the nature of the pain or disability which the plaintiff has suffered and the 

recommended course of treatment; and 

2. to provide a list of future cost of care items suitable for the plaintiff’s condition. 

 

The first kind of evidence must be provided by a physician, but the second can be provided by 

other qualified medical professionals such as rehabilitation specialists or occupational therapists. 

 Gregory v. ICBC, 2011 BCCA 144 at paragraphs 38 to 39 

 

The Court then, based on the totality of the evidence, decides whether there is an “evidentiary 

link” between (1) the plaintiff’s injuries and (2) recommended treatment and the future cost of 

care “wish list” advanced by the rehabilitation expert. 

 

Gregory shows the necessity of providing that “evidentiary link” between injury and future care 

claims. The Court disallowed chiropractic treatment costs that were based solely on the 

plaintiff’s opinion that such treatment had helped her in the past. There was no objective medical 

evidence from physicians provided to support chiropractic treatment. 

 

Note that a general “blessing” from a doctor of a future cost of care “wish list” was insufficient 

justification for some of the items requested. Where a physician provides a bare endorsement of 

another medical professional’s future cost of care recommendations without independent 

analysis, the persuasive power of that recommendation is limited.  The physician should be 

careful to remain objective, and not become an advocate on behalf of the plaintiff. 

 Meghji v. Lee, 2011 BCSC 1108 at paragraphs 233 to 235 and 304.  
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Rejected future cost of care items 

 

The court has the final say on whether to accept future care claim. Common sense is necessary 

when making such a claim.  

 

In Penner v. ICBC, supra, the Court rejected a future care claim for bath mats as most 

households have them already. 

 

In Travis v. Kwon, 2009 BCSC 63,  Johnston J. commented that it was useful when 

contemplating future cost of care claims to remember that they stemmed from a desire to 

compensate plaintiffs who had suffered catastrophic injuries, like paralysis, and were intended to 

allow the plaintiff to live as normal a life as possible under the circumstances.    The Court 

wrote: 

 

[111] This is worth mentioning because the passage of time has led to claims for items 

such as, in this case, the present value of the future cost of a long-handed duster, long-

handed scrubber, and replacement heads for the scrubber, in cases where injuries are 

nowhere near catastrophic in nature or result. 

 

[112] In saying that, I mean no disrespect to the author of the opinion in which those 

items are recommended. I am, however, skeptical that items such as those are medically 

justified and I say that in spite of Dr. Anton's general support of the recommendations 

contained in Mr. McNeal's report. 

 

In Tompkins v. Bruce, 2012 BCSC 266, the future care claim had some problematic items which 

the Court disallowed on the basis that they were completely unreasonable and unnecessary.  

These included a “lifeline service”, a dog-walking service, someone to cut the plaintiff’s toenails 

and a scooter. 

 

Particularly to be avoided is the “gold-plated Cadillac” future care plan as illustrated in Jarmson 

v. Jacobsen, 2012 BCSC 64.    Meiklem J. dealt with a Life Care Plan prepared by Janice Landy, 

a Registered Nurse experienced in rehabilitation, as follows:  

 

[115] The defendant’s closing submission listed 20 items recommended by Ms. Landy 

that the defendant argued were not medically supported by any evidence at trial. I agree 

with that submission.  Many of those items would require very significant outlays, for 

example, a van with a lifting device to transport an anticipated power mobility device. 

  

… 
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[117] Ms. Landy did rely on facts, opinions and assumptions not in evidence, and in 

some instances her costing displayed a discomforting lack of care. An example of the 

latter is her costing of Dragon Naturally Speaking voice recognition software and 

instruction at $2,500 when that software and an instructional disc are readily available 

for $99, as advertized on the distributor’s website. 

 

… 

 

[119] With all its shortcomings, I cannot accord Ms. Landy’s recommendations very 

much weight in my assessment, other than to provide a checklist for comparison and 

thoroughness. 

 

 

Future Cost of Care:  Conclusions    

 

An award for future cost of care will only be made if the claim is medically justified and 

reasonable.  A claim is medically justified if adequately supported by evidence given by 

appropriate experts as to the nature of the plaintiff’s injuries and the recommended treatment 

plan.  A doctor’s testimony can make or break a future cost of care claim. However, the doctor’s 

testimony must be the result of objective observation and analysis of the plaintiff to carry 

significant weight.   


