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There are a number of pieces of legislation, both federal and provincial, dealing

with the discharge of pollutants into the environment. Generally speaking federal
legislation regulates the discharge of pollutants from ships. The two main pieces

of federal legislation for ship source pollution are the Canada Shipping Act 2001,
which came into force in July 2007, and the Migratory Birds Convention Act, 1994 as
amended.

Back in July of last year David Jones wrote in this column about the new Pollution
Prevention Regulations that came into force on May 16, 2007. He noted that the new
Regulations would ensure that Canada’s law are consistent with our international
obligations under the International Convention for the Prevention of Pollution. He
noted the Regulations incorporated new provisions, in addition to oil, to accede

to Annex IV, V and VI of the Convention dealing with sewage, garbage and air
respectively. The Regulations also included provisions dealing with anti-fouling
systems addressed by the Anti-Fouling Systems Convention.

In this column I will review the new Regulations prohibiting the discharge of oil from
a ship and discuss the available defences following a discharge. In the process it is
useful to look at the previous regulations and the defences available under that former
regime.

The former regulations, the Qil Pollution Prevention Regulations, contained the
following provisions:

28. Subject to sections 29, 31, 33 and 34, no oil or oily mixture shall be
discharged from a ship in waters under Canadian jurisdiction.

29. Section 28 does not apply if

(a) a discharge is necessary for the purpose of saving lives or
preventing the immediate loss of a ship;

(b) a discharge occurs as a result of an accident of navigation in
which the ship or its equipment is damaged, unless the accident
occurs as a result of an action that is outside the ordinary practice
of seaman;
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(c) minimal and unavoidable leakage occurs due to the operation of
an underwater machinery component; or

(d) a discharge is made for the purpose of scientific research into
pollution abatement or control in accordance with permission
granted therefor by the Board.

The former Canada Shipping Act at section 664(1) made it an offence for any person
or ship to discharge a pollutant in contravention of the above regulation. Importantly,
section 668 provided that in ““... a prosecution of a ship for an offence under this Part,
it is sufficient proof that the ship has committed the offence to establish that the act or
neglect that constitutes the offence was committed by the master of or any person on
board the ship, other that a pollution prevention officer, whether or not the person on
board the ship has been identified.” According to a number of cases these provisions
established what is known as a “strict liability offence.” This type of offence has been
referred to as a “statutory” offence, “public welfare” offence or “public interest” offence
to distinguish it from a criminal offence. This characterization is significant in that it
alters the burden of proof required in a prosecution.

The burden of proof under the former regulatory scheme was addressed by the B.C.

Court of Appeal in R. v. Glenshiel Towing Co 2001 CarswellBC 1290. In that case a
tugboat was tied up at a dock in False Creek, in Vancouver. The master and deckhand
left the tug unattended for almost 4 days. When they returned the tug had sunk and there
was a discharge of oil into the water. It was conceded the oil was discharged from the
tug. It was argued, however, that the tug sank by reason of an “unexplained” sinking

and there was therefore no fault attributable back to the master or deckhand. The trial
judge accepted this argument and found the defendants not guilty. On appeal the B.C.
Court of Appeal was asked to address the burden of proof under the pollution prevention
provisions. The prosecution argued that as a strict liability offence they only had to prove
the oil came from the ship and entered the water, following which the burden of proof
then shifts to the accused to show that reasonable care was exercised, otherwise described
as the defence of due diligence. The accused argued the prosecution had to prove that a
specific act or omission by the master or other person on the ship caused the discharge

in order to establish liability on the owner or ship. The defence went on to say that the
prosecution had to establish some causal link between the accused and the discharge,
arguing that occupation or ownership of a vessel was not sufficient. They were initially
successful in the arguments; hence the appeal. The B.C. Court of Appeal rejected the
defence arguments, maintaining that the prosecution does not have the burden to prove
negligence or fault. In so holding the Court of Appeal said the following:

The Crown has no onus to prove negligence or fault. The defence of due
diligence introduces a fault element into what would otherwise be an absolute
liability offence. Strict liability offences assume that the defendant could have
avoided committing the offence through the exercise of reasonable care and
the accused is therefore given the opportunity of establishing that it did, in fact,
exercise reasonable care: see Sault Ste. Marie (City) at p. 1314. The issues
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concerning the cause of the sinking of the ship and the actions or omissions of
those on the ship come into play only in terms of the due diligence defence.

In quite strong language the B.C. Court of Appeal made it very clear that the prosecution
can establish an offence under the pollution prevention provisions of the former regime
by simply proving the fact of discharge of oil from a ship into Canadian waters. The
question then was whether the accused can establish the defence of due diligence.

While the Canada Shipping Act 2001 has made a number of significant changes to the
legislative framework for ship source pollution, the provisions prohibiting the discharge
of oil or an oily mixture remain fairly similar and the defences available under the former
regime remain under the new regime. Like the former provisions it is not an offence if
the discharge was for saving lives or securing the safety of the ship, or if it was caused
as a result of an accident of navigation in which the ship or equipment is damaged.
Similarly, minimal leakage in respect of underwater machinery is permissible. Like the
former provisions the new regulations prohibit the discharge of oil or an oily mixture by
either a ship or person within applicable waters. Like the former provisions the required
level of proof by the Crown in a prosecution is specifically set out. Section 252 of the
new regime provides as follows:

252. (1) In a prosecution of a vessel for an offence under this Act, it is sufficient
proof that the vessel has committed the offence to establish that the act or
omission that constitutes the offence was committed by the master or any
person on board, other than a person carrying out an inspection under this Act,

a pollution prevention officer or a pollution response officer, whether or not the
person on board has been identified.

Unlike the former provisions, the new regime expressly refers to the due diligence
defence, making it clear beyond doubt that this defence is available to those charged
under the Canada Shipping Act 2001 and Regulations. Specifically, section 254 of the
Canada Shipping Act 2001 provides expressly as follows:

254. (1) No person may be found guilty of an offence under this Act if the person
establishes that they exercised due diligence to prevent its commission.

(2) No vessel may be found guilty of an offence under this Act if the person who
committed the act or omission that constitutes the offence establishes that they
exercised due diligence to prevent its commission.

A question that arose under the old regime, and very clearly arises under the new regime
by reason of section 254, is what type of evidence will be sufficient to actually establish
a due diligence defence? This question is answered in part by the 2002 decision of the
B.C. Court of Appeal in R. v. MacMillan Bloedel Ltd 2002 BCCA 510. In that case

the accused was charged with a violation under the provisions of the Fisheries Act.
More specifically, it was alleged the accused had unlawfully deposited, or permitted

the deposit, of a deleterious substance into water frequented by fish (i.e. allowed oil to
enter a creek). According to the evidence, fuel leaked into the creek from some pipes
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at a facility in Skidegate. The actual discharge of oil into the creek was conceded. As

a result the prosecution had proved its case and it was up to the accused to establish a
defence of due diligence. To that end a number of witnesses testified. This included
evidence of two witnesses who were involved in the inspection of the subject pipes in the
early 90s when some environmental concerns were raised. At that time the pipes were
inspected and found to be in “like new” condition. A few years later the accused through
their environmental services department expressed some concern about underground fuel
lines generally, including those at Skidegate, and recommended lines be either installed
above ground or a secondary sleeve system be used. While the environmental services
department was not aware of the inspection they would have recommended the lines be
put above ground or in a sleeve. However, given the report of “like new” condition they
said they would probably have given the subject lines a lower priority. Significantly, the
evidence established that the accused had changed some lines (not those in issue) at other
operations, and in some instances the lines were found to be in good condition. Despite
this evidence it was unclear from the evidence whether the accused had a plan to replace
the subject lines, and if so when. Of course, the lines were not changed for the discharge
in issue.

At trial the judge made a number of conclusions from the evidence. He found it was

not reasonable for the accused to have anticipated the precise cause of the leak; that the
accused had a sophisticated plan to prevent an environmental hazard and took acceptable
steps to implement the plan; the pipes in issue had been found to be in good condition
and it was believed there were more pressing environmental concerns; and the accused
honestly believed the pipes were sound on inspection, but also accepted they should be
replaced at some point. Despite the foregoing the trial judge effectively found that while
the accused honestly believed the pipes were sound, this belief was unreasonable given
the evidence, and consequently the accused was convicted. On appeal the conviction
was overturned in large measure on the question whether the leakage could have been
foreseen. The Crown then appeal to the B.C. Court of Appeal.

The B.C. Court of Appeal in a split decision dismissed the appeal, thereby upholding the
acquittal. In addressing the question of the due diligence defence reference was made to
the seminal case on the subject, Sault Ste. Marie, quoting from the judgment of Dickson.
J as follows:

In this doctrine it is not up to the prosecution to prove negligence. Instead, it is
open to the defendant to prove that all due care has been taken. This burden falls
upon the defendant as he is the only one who will generally have the means of
proof. This would not seem unfair as the alternative is absolute liability which
denies an accused any defence whatsoever. While the prosecution must prove
beyond a reasonable doubt that the defendant committed the prohibited act, the
defendant must only establish on the balance of probabilities that he has a defence
of reasonable care.

In commenting on this the majority noted there are two branches to the defence. The first
branch of the test applies if the “... accused can establish that he did not know and could
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not reasonably have known of the existence of the hazard.” The second branch of the test
applies if the accused “...knew or ought to have known of the hazard ...” and “...he took

299

reasonable care to avoid the ‘particular event’”.

In reviewing the evidence the majority concluded that the leak was not caused through
carelessness, and the accused did not know of the hazard, but rather honestly believed the
pipes were sound. They also noted the leak was not caused by normal corrosion but was
caused by microbiological corrosion and that was not reasonably foreseeable. Based on
this evidence the majority concluded the accused had satisfied the first branch of the due
diligence test. The majority went on to conclude that the accused also met the second
branch of the test, in that the steps they took were reasonable. The majority rejected the
notion that the accused had to take steps to avoid something that was not foreseeable. As
a result the lack of a plan to replace the pipes was not fatal to the defence.

As noted above the due diligence defence is available to a shipowner or person charged
with the discharge of oil or an oily water mixture under the provisions of the Canada
Shipping Act 2001 and Regulations. To succeed the shipowner will have to satisfy one
of the two branches of the due diligence defence. Significantly, while the burden of
proving this defence is on the accused, it is based on the lower standard of the balance of
probabilities, not the stricter criminal law standard of beyond a reasonable doubt. Quite
clearly establishing the due diligence defence will require the presentation of evidence
addressing a variety of factors. Not doubt the greater the effort taken in advance to
anticipate and prevent spills the better the chance a due diligence defence will succeed.
Of course, we will have to wait to see how this all plays out in the context of ship source
pollution.
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