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BARRISTERS AND SOLICITORS

Some Current Issues for Agents
in Relation to Stowaways and Deserters:
The Immigration and Refugee Protection Act and
Regulations

By Peter Swanson

The Federal government is constitutionally responsible for immigration laws and laws relating to
navigation and shipping. As such Federal laws address the issue of illegal immigrants (deserters
and stowaways) entering Canada on board vessels. Typically, the Federal government looks

to pass on the cost of illegal immigration to others, where possible. To that end the Federal
government through past and current immigration legislation has looked to local agents in an
attempt to recover removal costs where the shipowner (or the security posted by the shipowner)
does not cover those removal expenses.

Not surprisingly the Federal government has worked to tighten the laws. Back in the late
1980’s the law was fairly basic. Part 5 of the then Immigration Act set out the obligations of

a “transportation company”. A transportation company was essentially obliged to pay for the
removal of a deserter or stowaway. Of course, from a timing point of view, this rarely, if ever,
happened before the vessel had left Canadian waters and the deserter or stowaway had exhausted
their legal avenues, including a multitude of appeals.

Importantly a “transportation company” was defined as follows:

“transportation company” means a person or group of persons carrying
or providing for the transportation of person,

and includes any agent thereof ...”

There are 2 keys features to this definition: 1) it includes “an agent thereof”; and 2) it talks of
the transportation of people. In other words, it did not arguably apply to vessels engaged in the
transportation of cargo.

This latter point is important when one looks to the amendment to this definition which occurred
in December 1992. At that time the definition was altered to read as follows:

“transportation company”
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(a) means a person or group of persons, including any agent thereof ...
transporting or providing for the transportation of person or goods by
vehicle or otherwise ..."

Quite clearly, the 1992 amendments were enacted to broaden the definition of “transportation
company” to include vessel owners involved in the carriage of passengers or cargo. Importantly,
both definitions contained a reference to “any agent thereof”.

A number of cases went before the Federal Court to try to grapple with the meaning of these
changes, and what precisely was meant by the reference to agent. While not determining the
issue in any way Prothonotary Hargrave in the 1998 decision between International Chartering
Services Ltd. and the Minister of Citizenship and Immigration raised serious question about the
government’s stance that an agent of a charterer came within either definition. The government,
in that case, backed down after the decision of Prothonotary Hargrave was given, so the court
never had to decide in any final way whether an agent of a charterer was responsible for removal
costs.

Subsequently in 2001 the scope of the definition of agent went before the Federal Court in

the case of Greer Shipping Ltd. v. the Minster of Citizenship and Immigration. That case
involved removal costs for a deserter prior to December 1992. As such the first definition set
out above was in issue. At the initial hearing the Judge concluded that to be an agent within the
meaning of the legislation required that a true legal agency relationship exists. She found that
such a relationship did exist. Importantly, she concluded that the definition of “transportation
company” as existing prior to December 1992 captured the agent of a vessel engaged exclusively
in the carriage of cargo. Given this last conclusion the case was appealed successfully to

the Federal Court of Appeal. In the appeal, the Court concluded that since the vessel was

only engaged in the carriage of cargo, it did not come within the definition of “transportation
company” as it existed at the time of illegal entry. As such the Court of Appeal overturned the
initial decision, creating in the process some renewed uncertainty about the meaning of “agent”
as used in both the new and old provisions.

This uncertainly was finally addressed in the 2006 decision of Colley West Shipping Company
Ltd. v. the Minister of Citizenship and Immigration. That case involved a stowaway who entered
Canada on board a vessel some 12 years earlier. While in Canada he committed a multitude

of crimes, but the appeal and removal process took more than a decade. What then happened
was not unusual. Immigration Canada realizing the security deposit they had obtained in 1994
was not sufficient, simply looked to the local agent to either arrange the removal or pay for the
removal. The local agent, not surprisingly, considered it quite unfair and inappropriate for the
government to be making such a request. After all they had no long term relationship with the
shipowner. They had only ever worked once for the shipowner and that was in 1992. Moreover,
they had no way to seek repayment from the shipowner. Consequently, an appeal was launched
to challenge the request made by the government.

Justice Phelan of the Federal Court wrote a very interesting decision. He noted the applicable
definition was the one in force in 1994, not the current legislation. He then concluded that for an
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agent to be an agent within the meaning of the 1994 law, there had to be a true legal agency. It
was not enough that the agent did some work for the owner. More, in the judge’s opinion, was
required in order to be an “agent” as referred to in the definition of “transportation company.”
In that case he concluded there was insufficient evidence to establish a true legal agency
relationship. As a result the removal request was quashed and Colley was declared to have no
liability in relation to the removal of the stowaway.

Despite the conclusions set out in the Colley decision, all is not well for agents in Canada. As
mentioned the Colley case involved the law as it existed in 1994. That is not the law today.
Again, recognizing problems with the scope of the legislation, the Federal government made
some substantial changes to our immigration laws in 2001.

Regarding the current provisions you should be aware of the following:

1. The governing legislation is the Immigration and Refugee Protection Act ("IRPA") and
Regulations. Section 148 of IRPA imposes some strict requirements on owners and their
agents. Section 148 provides as follows:

Obligation of operators of vehicles and facilities -- s. 148(1)

148. (1) A person who owns or operates a vehicle or a transportation facility, and an agent
for such a person, must, in accordance with the regulations,

(a) not carry to Canada a person who is prescribed or does not hold a prescribed
document, or who an officer directs not be carried;

(b) hold the prescribed documentation of a person whom it carries to Canada until an
examination begins, present the person for examination and hold the person until the
examination is completed;

(c) arrange for a medical examination and medical treatment and observation of a
person it carries to Canada,

(d) provide prescribed information, including documentation and reports;

(e) provide facilities for the holding and examination of persons being carried to
Canada,

(f) carry from Canada a person whom it has carried to or caused to enter Canada and
who is prescribed or whom an officer directs to be carried;

(g) pay for all prescribed costs and fees relating to paragraphs (a), (b), (c) and (f); and

(h) provide security for compliance with its obligations under paragraphs (a) to (g).
Seizure of security for compliance -- 5. 148(2)
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(2) If a person who owns or operates a vehicle or a transportation facility, or an agent of
such a person, fails to comply with an obligation under this Act, all or part of any security
provided by the person and any vehicle or other prescribed good owned or operated by the
person may be detained, seized or forfeited to Her Majesty in right of Canada.

2. Under the Immigration and Refugee Protection Regulations there are a number of provisions
dealing with the obligations of "transporters". A "transporter" is defined under the
Regulations as:

"transporter" means

(a) a person who owns, operates, charters or manages a vehicle or a fleet of vehicles and
an agent for that person;

(b) a person who owns or operates an international tunnel or bridge and an agent for that
person; or

(c) a designated airport authority within the meaning of subsection 2(1) of the Airport
Transfer (Miscellaneous Matters) Act and an agent for that authority.

3. The obligation of a "transporter" includes:

Obligation to carry from Canada -- s. 273(1)

273. (1) A transporter who has carried a foreign national referred to in any of paragraphs (a)
to (d) to Canada, or caused such a foreign national to enter Canada, must carry the foreign
national from Canada

(a) to any other country, in the case of a foreign national directed to leave under
subsection 40(1);

(b) to the United States, in the case of a foreign national directed back to that country
under section 41;

(c) to any other country, in the case of a foreign national allowed to withdraw their
application under section 42; or

(d) to the country to which the foreign national is removed under section 241, in the case
of a foreign national who is subject to an enforceable removal order.

Conveyance to vehicle -- s. 273(2)

(2) The transporter must transport a foreign national who is subject to an enforceable
removal order from wherever the foreign national is situated in Canada to the vehicle in
which they will be carried to another country.
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Members of a crew -- s. 274(1)

274. (1) If a transporter carries, or causes to be carried, a foreign national to Canada as a
member of its crew or to become a member of its crew, and the foreign national is subject to
an enforceable removal order, the transporter must carry that foreign national from Canada to
the applicable country as determined under Division 4 of Part 13.

Conveyance to vehicle -- s. 274(2)

(2) The transporter must transport the foreign national referred to in subsection (1) from
wherever the foreign national is situated in Canada to the vehicle in which they will be
carried to another country.

Notification -- s. 275

275. A transporter must notify an officer without delay if a foreign national referred to in
section 273 or 274 whom they are carrying from Canada leaves or attempts to leave a vehicle
before they are carried from Canada.

Notifying transporters -- s. 276(1)

276. (1) When a foreign national seeking to enter Canada is made subject to a removal order
and a transporter is or might be required under the Act to carry that foreign national from
Canada, an officer shall

(a) notify the transporter that it is or might be required to carry that foreign national from
Canada; and

(b) when the removal order is enforceable, notify the transporter that it must carry the
foreign national from Canada and whether the foreign national must be escorted.

Notifying an officer -- s. 276(2)

(2) After being notified under paragraph (1)(b), the transporter must without delay notify an
officer of arrangements made for carrying the foreign national from Canada.

Time period -- s. 276(3)

(3) The transporter must carry the foreign national from Canada within 48 hours after giving
notification under subsection (2) of the arrangements made.

Non-compliance -- s. 276(4)

(4) Ifa transporter does not comply with subsection (2) or (3), or notifies an officer that it
is unable to comply with that subsection, or if an officer notifies the transporter in writing
that the officer does not accept the proposed arrangements, an officer shall cause the foreign
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national to be carried from Canada and the transporter shall pay the costs under section 278.
Criteria for non-acceptance of arrangements -- s. 276(5)

(5) To be acceptable, the arrangements referred to in subsection (2) must meet the following
criteria:

(a) the foreign national is not inadmissible to the country of destination and, for the
purposes of transit, all countries of transit;

(b) the safety of the foreign national and other persons aboard any vehicle used to reach
the country of destination must be ensured; and

(c) the transporter must undertake to comply with any request for an escort or escorts.
Exception -- s. 277

277. Despite sections 273 and 276, a transporter is not obliged to carry from Canada, and
is not required to pay the costs with respect to, a foreign national, other than a member of a
crew or a foreign national who entered Canada to become a member of a crew, who

(a) was authorized to enter and remain in Canada on a temporary basis; or
(b) held a temporary resident or permanent resident visa at the time of their examination.
Removal costs -- s. 278

278. A transporter that is required under the Act to carry a foreign national from Canada
must pay the following costs of removal and, if applicable, attempted removal:

(a) expenses incurred within or outside Canada with respect to the foreign national's
accommodation and transport, including penalties for changes of date or routing;

(b) accommodation and travel expenses incurred by any escorts provided to accompany
the foreign national;

(c) fees paid in obtaining passports, travel documents and visas for the foreign national
and any escorts;

(d) the cost of meals, incidentals and other expenses as calculated in accordance with the
rates set out in the Travel Directive published by the Treasury Board Secretariat, as
amended from time to time;

(e) any wages paid to escorts and other personnel; and

(f) the costs or expenses incurred with respect to interpreters and medical and other
personnel engaged for the removal.
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4. As your will now appreciate "agent" was not a defined term under previous legislation.
Hence the various arguments on the issues that were presented and discussed in the
Colley case. Under the current legislation, however, "agent" is now a defined term.

Specifically, "agent" is defined under the /mmigration and Refugee Protection Regulations as
follows:

"agent" includes

(a) for the purposes of section 148 of the Act, any person in Canada who provides
services as a representative of a vehicle owner, a vehicle operator or a charterer; and

(b) for the purposes of paragraph 148(1)(d) of the Act, in addition to the person referred
to in paragraph (a), a travel agent, a charterer, and an operator or owner of a
reservation system.

I expect you will agree the definition of agent is quite broad. It remains to be seen how our
courts will interpret this definition in the context of the various obligations set out above. While
I believe the Colley case will be of some use in future cases, given the changes made to the
legislation it will not be binding in any real way. The obvious point being that agents will likely
be asked to pay removal costs where the security taken proves insufficient. Consequently, agents
are still at risk for associated costs, both legal and removal.
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