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The fifth anniversary of the Marine Liability Act, S.C. 2001, c. 6 (the “Act”) is on August 8,
2001. While the Act has been written on before in this column, it is worth reviewing the scope
of the Act given that almost 5 years has passed since it became the primary legislation in Canada
dealing with maritime claims. According to government literature the Act was designed to

achieve the following:

1. To adopt a new regime of Shipowner’s liability to passengers and a new regime for
apportioning liability.
2. To consolidate existing marine liability regimes to one comprehensive piece of

legislation; and

3. To validate certain bylaws and regulations made under Canada Ports Corporation Act

and the Pilotage Act.

The Act is broken down into six parts covering: i) Personal Injuries and Fatalities; ii)
Apportionment of Liability; ii1) Limitation of Liability for Maritime Claims; iv) Liability for
Carriage of Passengers by Water; v) Liability for Carriage of Goods by Water; and vi) Liability

and Compensation for Pollution.

Importantly, much of the Act was not new in 2001, but simply took from existing legislation

such as the Canada Shipping Act and the Carriage of Goods by Water Act. So, for example,
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there were no substantive changes relating to the limitation of liability for maritime claims,
or the provisions relating to liability and compensation for pollution, or to the law relating to
the carriage of goods by water. There were, however, some important changes to the law of
personal injury, general maritime tort law, the carriage of passengers and some procedural
aspects of the law relating to the carriage of goods. The changes brought about by the Act are

discussed below.

Part I: Personal Injury and Fatalities

Provisions relating to marine fatalities were previously found in Part XIV of the Canada
Shipping Act. Those provisions only dealt with wrongful death claims and did not deal with
claims for personal injury. Those provisions were dated and certainly varied from provincial
laws covering non-marine fatalities. The changes brought about under Part I of the Act brought

federal maritime law more in line with provincial law on the subject.

The provisions of Part 1 clarified who could sue for personal injury or death in a marine context,
and when such suit must be commenced. Under the previous regime suits in relation to a fatal
injury could only be brought by a dependant defined as a “wife, husband, parents and children of
a deceased person”. Section 4 of the Act significantly broadened the definition of “dependant”
to include, among others: 1) children, or an individual for whom the injured or deceased person
stood in the place of a parent; ii) a spouse, or an individual who was cohabiting with the injured
or deceased person in a conjugal relationship having so cohabited for a period of at least one

year; or iii) a sibling, parent, grandparent, or an individual who stood in the place of a parent.
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The types of claims that could be brought were also expanded. Under the old regime claims
were limited to those brought by a dependant in respect of the death of a person. Under section
6 of the Act claims, in addition to the traditional wrongful death claims, could be brought by a
dependent for “their loss resulting from the injury ...”, and under section 6(3) they could also
recover “an amount to compensate [them] for the loss of guidance, care and companionship that
the dependant could reasonably have expected to receive from the injured or deceased person if

the injury or death had not occurred”

Under the old regime a suit for wrongful death had to be commenced within 12 months of the
death. Under section 14 of the Act, the time for commencing action for personal injury is 2 years
after the cause of action arose, and for fatalities is 2 years from the date of death. These time

limits are more in line with provincial time limits for comparable non-maritime claims.

Part 2: Apportionment of Liability

Part 2 of the Act dealt with the issues of apportionment of fault, joint and several liability, and
the right to seek contribution or indemnity. These concepts developed significantly over the
past century in the area of tort law and have been the subject of provincial legislation, but had
not previously been dealt with federally except in very limited circumstances. The Act was an

important step forward in dealing with these issues in a maritime context.

Historical Background
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With the exception of the collision provisions found in the Canada Shipping Act, there was no
federal legislation dealing with apportionment of liability arising in respect of maritime matters
prior to the enactment of the Acz. Under the apportionment provisions of the Canada Shipping
Act a court could apportion liability for a collision. If the court could not determine a specific
apportionment (e.g. 40/60 or 100/0) then liability was apportioned on a 50/50 basis. A number
of significant Canadian cases in the late 1980s and the 1990s made it clear that provincial
legislation which allowed for the apportionment of liability in general tort claims and abolished
the prohibition on claims for contribution and indemnity, did not apply to maritime claims. This

exposed maritime tort claims to the old common law rules abolished provincially.

Under the old common law regime, a joint tortfeasor was liable to a plaintiff for the entire loss
and could not claim contribution or indemnity from another joint tortfeasor. In similar fashion,
common law courts developed a severe doctrine with respect to plaintiffs who contributed to
the losses they suffered, known as the doctrine of contributory negligence. Under this doctrine,
a plaintiff whose negligence contributed in any way to the loss suffered was completely barred
from recovering any damages regardless of the degree of his fault. So if a plaintiff was only

5 % at fault for their loss, they could not recovery anything under the doctrine of contributory

negligence.

Part 2 of the Act went a long way towards closing the gaps and resolving much of the uncertainty
that existed in the realm of maritime negligence law. So, for example, section 17(1) of the Act
provides for the apportionment of liability. Where a loss is caused by two or more persons, each

is liable to degree to which he or she is negligent. Where the respective degrees of fault cannot
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be determined, their liability is equal. Importantly, the contributory negligence bar to recovery is
eliminated. Section 17(2) provides for joint and several liability and allows one joint tortfeasor
to pursue another for contribution or indemnity. In this respect, section 18 establishes the
procedural framework for a claim for contribution or indemnity. Also, 20(1) of the Act imposes
a one year time limit for a claim for contribution or indemnity. Importantly, under section
20(2), a claim for contribution or indemnity is not defeated by any period of limitation or

notice provision applicable to the original claim.

There is one important issue not dealt with yet by the Act. Apart from some specific time
limits for specific types of claims, there is no general limitation period requiring suits for
marine claims to be brought within a specific time period. So, for example, each province
has legislation dealing with when suits must be brought for tort and other claims, but that
legislation may not apply to tort and other claims arising in a marine context. Presently,
there appears to be a legislative gap, but this gap is likely going to be filled soon at the

Federal level.

Part I11: Limitation of Liability for Maritime Claims

Part 3 of the Marine Liability Act re-enacted amendments made to Part IX of the Canada
Shipping Act in 1998, which implemented the 1976 Convention on Limitation of Liability for
Maritime Claims and the 1996 Protocol which replaced the 1957 Convention. Section 26

of the Act states explicitly that “Articles 1 to 15 of the Convention have the force of law in

Canada.” To this end, the 1976 Convention is included in Schedule I of the Act.
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The re-enactment of the 1998 amendments did not bring any significant changes to the law in
this area. The movement of these provisions from the Canada Shipping Act to the Act was

simply to consolidate existing liability regimes into one comprehensive piece of legislation.

Part IV: Carriage of Passengers by Water

Part 4 of the Act deals with the liability for carriage of passengers by water. Previously, there
was no specific Canadian legislation in this area. Rather, passenger carriage was governed, in

large part, by the common law.

Part 4 essentially adopted the Athens Convention as amended by the Protocol of 1990.
Specifically, section 37 of the Act provides that articles 1 to 22 of the Convention as amended
have the force of law in Canada and specifically applies to the carriage by water under a contract
of carriage of passengers from one place in Canada to another place in Canada, either directly

or by way of a place outside Canada. The Act itself did little more than incorporate the Athens
Convention, but in so doing, the law in Canada relating to the carriage of passengers by water

was significantly clarified and changed.

Part V: Liability for Carriage of Goods by Water:

There were no substantive changes to the former legal regime found in the Carriage of Goods
by Water Act. The Hague-Visby rules continue to be applicable to shipments from Canada.
Under the Act, as well as the former legislation, consideration had to be given by the Minister to

the possible adoption of the Hamburg Rules. The Act required the Minister to make a decision
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before January 1, 2005 and every 5 years thereafter. It was decided in 2004 not to yet adopt the

Hamburg Rules, so another review will not take place until sometime before 2010.

There was one significant change to the law relating to the carriage of goods by water. Section
46 of the Act provided that in cases where the Hamburg Rules do not apply (in other words in
most cases) a provision in a contract of carriage requiring adjudication or arbitration in a place
other than Canada will have limited application or enforceability. By way of example, in the
case of a shipment from Canada to England, if the bill of lading provided for litigation in the
English Courts, or arbitration in London, that provision would not be legally binding on the
parties. Instead a claimant under section 46 of the Act is at liberty to commence judicial or
arbitral proceedings in Canada where the actual or intended load or discharge port is in Canada,
where the defendant/respondent resides or has a place of business, branch or agency in Canada,

or where the contract was made in Canada.

Section 46 has been relied on quite extensively by claimants to bring cases in Canada which
would otherwise be contractually required to be commenced elsewhere. Importantly, our courts
will still look to determine whether a Canadian court is the proper and convenient place for suit.
For example, even though a carrier may have an agency or office in Canada that does not mean
all cases are appropriately brought in a Canadian court. Typically, there needs to be some form

of connection to Canada.

Part VI: Liability and Compensation for Pollution
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Part 6 of the Marine Liability Act re-enacted the regime established under Part XVI of the
Canada Shipping Act for liability and compensation for maritime oil pollution. That regime
implemented the 1969 Convention on Civil Liability for Oil Pollution Damage and the 1971
Convention on the Establishment of an International Fund for Compensation for Oil Pollution

Damage (a.k.a. the Fund Convention) and associated Protocols.

Interestingly, section 49(1) and 49(2) of the Act provides that the pollution liability regime
established does not apply to offshore oil exploration and production activities. In this respect,
section 49 exempted drilling ships that are on location and engaged in exploration or production
activities. Similarly, floating storage, production and offloading units are exempted, unless they

are carrying oil as cargo to a port or terminal that is outside an offshore oil field.

Conclusion

The Marine Liability Act achieved the goal of consolidating different laws relating to maritime
claims into one piece of legislation. It also brought about a completely new liability regime

for the carriage of passengers by water. Importantly, some aspects of maritime tort law were
clarified by the Act, but there is still a need for a comprehensive limitation regime for marine
related claims. We will, no doubt, see some changes to maritime law in the future, and many of

those changes will be reflected in amendments to the Marine Liability Act.

999607\0001\193999607\0001\193C:\LDSS\Clients\BP\Bernard.dot999607\0001\193 -8-



