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In 2010 Canadian Maritime Law was changed by the enactment of Section 139 of
the Marine Liability Act. That Section created a maritime lien where none existed
previously. Prior to this enactment, unpaid Canadian suppliers of necessaries had at
best only a statutory right in rem against the ship over which they rendered service. In
contrast, in the United States, unpaid suppliers of necessaries to ships enjoy a maritime

lien.

The holder of a maritime lien enjoys many advantages. A supplier who is considered a
maritime lien claimant will typically outrank other creditors including bank mortgagees
and his right in rem is not defeated by the sale of the ship. The difficulty arose in
Canada when the Courts were dealing with conflict of laws issues involving a ship under
arrest that had to be sold to satisfy claimants including mortgagees. The Canadian Courts
recognized the American necessaries suppliers as maritime lien claimants giving them a
priority above mortgagees, and other claimants, whereas the Canadian suppliers, under

Canadian law, were given no such priority.

A recent 2012 decision of the Federal Court in Comfact Corporation v. The Ship
Identified as “Hull 717”7 2012 FC, 1161 considered whether the Plaintiff Comfact,
a company providing welding services to a ship builder, Davie Yard Inc., enjoyed a

maritime lien pursuant to Section 139 of the Act, over a ship under construction.

Facts

In 2009, Davie Yard, as builder, entered into a subcontract with the Plaintiff, Comfact, to

provide skilled welding services on the Defendant Ship “Hull 717”, under construction.
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The ship was being built in Canada for the benefit of a Norwegian corporation.

The Export Development Bank was recorded as the first Mortgagee in order to secure
an account current. Pursuant to Quebec Superior Court orders Davie Yard’s assets were
sold to a consortium of companies. Thereafter, Comfact, which admittedly had no claim
against the owner of “Hull 7177, or anyone other than Davie Yard, filed an action in rem
only against the Defendant Ship “Hull 717”. The Export Development Bank, recorded
as the first Mortgagee, appeared in order to defeat the Plaintiff’s claim as a person clearly

interested in the ship.

The Decision

Section 139 of the Marine Liability Act provides that a person carrying on business in

Canada has a maritime lien against a foreign vessel for claims that arise:

a. In respect of goods, materials or services supplied for its operation or

maintenance including stevedoring and lighterage; or,

b. Out of contract relating to the repair or equipping of the foreign vessel.

The Court noted that Section 22(2)(n) of the Federal Courts Act confirms the Court’s
jurisdiction in respect to claims arising out of a contract relating to the construction,
repair or equipping of a ship. “Construction” is missing from Section 139 of the Marine
Liability Act. Comfact argued that this absence is merely parsimonious (or stingy)
language. The bank’s position was that the absence of the word “construction” is fatal to
Comfact’s claim on the basis that Parliament obviously intended to exclude shipbuilders,

and their suppliers/subcontractors from the ambit of Section 139 of the Act.
The Court considered closely the insertion of the word “construction” in Section 22(2)

(n) of the Federal Courts Act dealing with jurisdiction and its exclusion in Section 139(2)

(b) of the Marine Liability Act. After reviewing cases dealing with the construction of
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the wording of statutes, the Court noted that there is a presumption that the legislator
included in the statute the elements which he meant to include. The Court also referred
to authority stating that when a provision mentions one or more items but is silent with

respect to other items, that are comparable, it is presumed that the silence is deliberate.

The Court again referenced the Federal Courts Act and noted that in 1971 the language
was changed to “construction, repair or equipping of a ship”, in respect to the Court’s

admiralty jurisdiction. Ultimately, the Court concluded by saying:

“I cannot accept that the failure to mention “building” or “construction”
in Section 139(2)(b) of the Marine Liability Act was a slip. Parliament
could not have intended to grant a maritime lien to those engaged in the

construction of a ship, such as the Plaintiff in this case.”

The Court’s conclusion meant that the welding subcontractor, Comfact, providing
services to the shipyard, was not entitled to a maritime lien over “Hull 717”. This
eliminated any opportunity for Comfact’s claim to rank higher in priority than the bank’s

first mortgage.

There is no doubt that the policy shift in Canada leading to the enactment of Section 139
of the Marine Liability Act in 2010 that created a maritime lien for Canadian necessaries
suppliers has significantly increased the ability of those suppliers to recover on their
claims given their ranking above mortgagees. However, the Federal Court in this
case reviewed the specific wording, particularly the inclusion and exclusion in various
provisions of the word “construction” and concluded that it was the clear intention of

Parliament that shipbuilders and their subcontractors would not benefit from Section 139.
Tom Hawkins is a partner with Bernard & Partners in Vancouver and practices in the

area of Maritime Law, Marine Insurance and Bodily Injury.
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