THE ARREST OF CARGO

By H. Peter Swanson,
a Vancouver lawyer with
Bernard & Partners

The arrest of property is a powerful legal tool. It enables a claimant to obtain security
for their claim before having to prove the merits of their case. All a claimant needs to do
is commence suit, and show by way of affidavit that their claim comes within the type
of claim which gives rise to a right of arrest. Section 22 (2) of the Federal Court Act
sets out a list of claims that give rise to a right of arrest. That list is not exhaustive of
the types of claims that give rise to a right to arrest. It is, however, the key source that is
looked to when considering whether it is possible to arrest a ship or other property. Of
course, the most common property arrested is a ship.

Quite typically the actual arrest of a ship or other property is avoided by the provision

of security (bail). Even when a ship or other property is arrested it is often later released
on the posting of security. Security is given to the value of the claim (plus a sum for
interest and costs) or the value of the property arrested, whichever is the lesser. Security
is formally given by way of bank guarantee, bond from an acceptable surety company, or
by bail bond. Informally, security can be given in a number of different forms, including
by way of letter of undertaking from P&I insurers.

Generally speaking a right to arrest a ship (or a sistership in appropriate circumstances)
will arise where the ship is the subject of the claim or has caused or contributed to the
loss in question. So, for example, where cargo is damaged on board a ship a cargo
claimant may arrest the ship and obtain security for their claim. The other listed
examples of claims where a right of arrest arises include the following:

1) claims respecting title, possession or ownership of a ship;

2) questions between co-owners regarding possession, employment or earnings of a
ship;

3) claims in respect of a mortgages and other charges on as ship;

4) claims for damage or for loss of life or personal injury caused by a ship either in
collision or otherwise;

5) claims for damage sustained by, or for loss of, a ship including damage to or loss
of the cargo or equipment of, or any property in or on or being loaded on or off, a

ship;

6) claims arising out of an agreement relating to the carriage of goods on a ship
under a through bill of lading;
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7) claims for loss of life or personal injury occurring in connection with the
operation of a ship;

8) claims for loss of or damage to goods carried in or on a ship including passengers’
baggage or personal effects;

9) claims relating to the carriage of goods in or on a ship or to the use or hire of a
ship whether by charter party or otherwise;

10) claims for salvage including claims for salvage of life, cargo, equipment or other
property of, from or by an aircraft in the same manner as if the aircraft were a
ship;

11) claims for towage in respect of a ship or of an aircraft while the aircraft is water-
borne;

12) claims for pilotage in respect of a ship or of an aircraft while the aircraft is water-
borne;

13) claims in respect of goods, materials or services wherever supplied to a ship for
the operation or maintenance of the ship, including claims for stevedoring and
lighterage;

14) claims arising out of a contract relating to the construction, repair or equipping of
a ship;

15) claims by a master, officer or crewmember of a ship for wages, money, property
or other remuneration or benefits arising out of his or her employment;

16) claims by a master, charterer or agent of a ship or shipowner in respect of
disbursements, or by a shipper in respect of advances, made on account of a ship;

17) claims in respect of general average contribution;

18) claims arising out of or in connection with a contract of marine insurance; and
19) claims for dock charges, harbour dues or canal tolls including charges for the use
of facilities supplied in connection therewith.

Section 43 of the Federal Court Act is the provision which establishes a right of arrest.
Section 43(1) specifically provides that the claims described above give rise to a right
to arrest the "... ship, aircraft or other property that is the subject of the suit ..." There
is, however, an important restriction created by section 43(2). Specifically, the right of
arrest will be lost if the ship, aircraft or other property is sold by arms length transfer
before suit is commenced. Importantly this restriction does not apply to claims relating
to ownership, personal injury, collision, salvage, pilotage, crew wages, general average
contribution, and dock and related charges.
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As one might expect the arrest powers set out in the Federal Court Act are used most
frequently against ships. As a result the large majority of cases dealing with the finer
legal points of arrest, do so in the context of ships, not aircraft or other property.
Additionally, the types of claims listed in section 22(2) above are, in many instances,
specific to ships (e.g. personal injury by a ship, damage to cargo on a ship, crewmember
wages, etc.) not other property. Despite the fact the arrest powers are very often
exercised against ships, the ability to arrest other property is an important feature of
maritime law. A shipowner's ability to obtain payment of freight for the carriage of cargo
is an obvious example of where a right to arrest cargo will be used. Can, however, a
shipowner arrest cargo that was by contract supposed to be carried on his ship, but was
not? This specific issue was recently addressed by the Supreme Court of Canada in a
case between Phoenix Bulk Carriers Ltd. v. Kremikovtzi Trade.

The claim in the Phoenix Bulk Carriers case was not unusual. The claimant shipowner
alleged that the defendant cargo owner was in breach of a contract of affreightment
("COA") pursuant to which the defendant agreed to ship a cargo of approximately 70,000
to 75,000 tons of coal for carriage from Vancouver. In breach of the COA the shipowner
alleged that the defendant entered into a contract of carriage with another shipowner and
the subject cargo was then loaded on board that other vessel. As a result the shipowner
commenced a suit in the Federal Court of Canada in support of an arbitration already
underway in the U.K. By filing the suit the claimant shipowner sought and obtained a
warrant to arrest the cargo. The cargo was then arrested while on board the other vessel
in the port of Vancouver. The defendant cargo owner believing no right of arrest arose in
these circumstances applied to the Federal Court of Canada in an effort to have set aside
both the warrant of arrest and the claim asserting a right of arrest. The issue proceeded
through the different levels of Federal Court ending up ultimately before the Federal
Court of Appeal.

The Federal Court of Appeal in a unanimous decision granted the appeal setting aside
the warrant of arrest and striking the in rem claim. In granting the appeal, however, the
Federal Court of Appeal expressed some very serious reservations about a prior case
which was directly on point and which they were obliged to follow and apply. In that
prior decision a different panel of the Federal Court of Appeal narrowly construed the
right to arrest cargo. In essence, the prior decision established that in order for a right

to arrest cargo to arise the cargo must have actually been loaded on board a ship. In
applying this principle to the case before it the Court of Appeal was required to strike the
warrant of arrest as the cargo of coal was never actually loaded on board the claimant's
ship.

In discussing the previous case Mr. Justice Nadon said the following on behalf of a
unanimous Court:

"[46] Needless to say, I disagree with Décary J.A.'s assertion that there is some

relevance to the fact that the cargo was never loaded on board the intended ship,
nor that it was not subject to a maritime or possessory lien. The only relevant
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question is whether the property sought to be arrested is the "subject of the
action".

[47] Iam therefore of the view that subsection 43(2) does not require a
physical nexus between the cargo and the vessel in order to give rise to in rem
rights. Rather, subsection 43(2) proposes identifiability of the property as the
controlling factor so as to ensure that the scope of the in rem proceedings is not
unduly enlarged. In other words, the action in rem must relate to the specific
property contemplated in the contract at issue. To the extent that the cargo can be
clearly identified as being the one contemplated under the contract, the breach of
which is alleged by Phoenix in its Statement of Claim (as was alleged by
Paramount in Paramount, supra), the cargo under arrest is the "subject of the
action". I should emphasize that there is no issue in this appeal with regard to the
identity of the cargo arrested by Phoenix.

[48]  In conclusion, in view of this Court's decision in Paramount, supra, and
notwithstanding my own view of subsection 43(2) of the Act, I would allow the
appeal with costs in this Court and in the Federal Court, set aside the warrant of
arrest and strike the in rem Statement of Claim."

Following on this decision the shipowner sought and obtained leave to appeal to the
Supreme Court of Canada. Interestingly, they did not do this through the normal means
by making the application for leave to the Supreme Court of Canada. Instead, they
went back and sought leave to appeal from the Federal Court of Appeal. Given the
dissatisfaction expressed by the Federal Court of Appeal over the state of the law, it was
not entirely surprising that leave to appeal to the Supreme Court of Canada was granted.

The Supreme Court of Canada was then asked to address whether the right to arrest cargo
was limited by the requirement that the cargo was actually on board the vessel. In a very
short decision (5 paragraphs) the Supreme Court granted the appeal concluding that the
cargo did not necessarily have to be on board the vessel in order to give rise to a right

of arrest. The Supreme Court of Canada rejected the narrow interpretation given to the
right to arrest cargo by the prior Federal Court of Appeal decision and adopted the views
expressed by Justice Nadon as set out above. In concluding the Supreme Court of Canada
said the following:

"2 The appellant commenced an action in rem against “The Cargo of Coal loaded
on the ship M/V ‘Swift Fortune’”, and in personam against “The Owners of the
Cargo and all others interested in the cargo of coal loaded on the ship M/V ‘Swift
Fortune’”. The appellant also sought, and received, a warrant to arrest the cargo
from the Federal Court, and after the warrant was issued, caused the cargo to be
arrested on board the M/V “Swift Fortune”. The action itself has been stayed in
favour of the arbitration proceedings in London.

3 The respondent brought a motion to set aside the warrant of arrest, and to strike
the in rem statement of claim. The motions judge, Rouleau J., dismissed the
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respondent’s motion. The respondent appealed to the Federal Court of Appeal:
[2006] 3 F.C.R. 475, 2006 F.C.A. 1. The Federal Court of Appeal allowed

the appeal on the basis that it was bound by its earlier decision in Paramount
Enterprises International, Inc. v. An Xin Jiang (The), [2001] 2 F.C. 551, but

it indicated that it would have reached a different result but for the decision.
Whatever the merits of the practice that led the Federal Court of Appeal to allow
the appeal, its conclusion that s. 43(2) of the Federal Courts Act, R.S.C. 1985, c.
F-7, was not satisfied in this case cannot stand.

4 For the reasons given by Nadon J.A., we agree that the narrow “physical nexus”
interpretation of s. 43(2) should be rejected, in favour of an “identifiability”

test that asks whether the cargo is the cargo designated in the contract of
affreightment alleged to be breached. Applying this approach, we are satistied
that s. 43(2) has been satisfied in this case."

While there are still a number of points to be addressed in this case, it is now clear that a

shipowner may arrest cargo which contractually was agreed to be shipped, but was not.
This is an important and useful legal tool which will, no doubt, be used in the future.
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