he English Courts have, gener-
I ally, strictly construed safe port
wording such that charterers
are deemed to have given some form
of safety warranty in the presence of
safe port language in a charter party.
This will probably be the case whether
or not charterers anticipated doing so.
A recent 2013 English decision in The
Ocean Victory considered when a char-
terer’s warranty of port safety may be
breached.

Safe Port warranty

The English Court of Appeal in The
Eastern City [1958] 2 Lloyd’s Rep. 127
is a leading case describing an unsafe
port. The Appeal Court stated that a
port is not safe unless the particular
ship can reach it, use it, and return
from it without, in the absence of an
abnormal occurrence, being exposed
to danger which cannot be avoided by
good navigation and seamanship. It
follows that a port will be considered
safe if the chartered vessel will only
be exposed to danger as a result of
seamanship or navigation found to
be negligent. The Eastern City deci-
sion was referred with approval by the
Federal Court of Canada as recently as
2006, although in a different context
(barge damaged while tied to aloading
berth during a severe storm). In that
case, the Court observed that when
looking at the common law duty of a
dock owner, the safety of the berth
has to be assessed in respect of a ves-
sel properly manned and equipped,
and navigated and handled without
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negligence and in accordance with
good seamanship.

However, the Court stated that the
duty of a berth owner is not absolute
and that the vessel owner cannot
close its eyes as to what was obvious
to it and to any competent mariner.
Although it was not a case involving
an unsafe berth between a ship owner
and a charterer, the Court noted that
comments made in respect of the con-
cept of a safe port in charterer/owner
cases were relevant to the Court’s
consideration and referred to Lord
Denning’s decision in The Khian Sea
[1979] 1 Lloyd’s Rep. 545:

“..I think theoretically it is possible
for a port to be safe even though ships
have to leave it in certain states of the
weather, provided that all the operations
of entering it, going out of it, re-entering
it, loading and going out again, can be
safely performed, and provided also that
there is no appreciable danger of a ship
being trapped by the sudden onset of bad
weather.” (emphasis added)

Ocean Victory decision

The 2013 English Commercial Court
decision in The Ocean Victory [2013]
EWHC 2199 considered such a situa-
tion. The bulk carrier Ocean Victory
was on a 10-year bareboat charter that
provided the vessel to be employed
“between good and safe ports”. The

bareboat charterer time-chartered the
vessel “via safe anchorages, safe berths,
safe ports”. The vessel was then in turn
sub-chartered for a trip-time charter
“via safe ports, safe anchorages, South
Africa”.

The Ocean Victory unsuccessfully
attempted to depart Kashima, Japan
in force 9 winds and heavy swell — the
vessel foundered on the breakwater
before being driven aground. The hull
underwriters/owners and bareboat
charterer commenced action against
charterers alleging that Kashima
was an unsafe port. The charterers
defended, alleging that the port was
not unsafe and that the vessel found-
ered due to negligence of the master in
leaving the port. It was noted that no
vessel had ever before been trapped in
the Port of Kashima due to wind and
sea conditions.

The evidence demonstrated that the
port had two dangerous characteris-
tics, that is, that the Kashima fairway
was exposed to northerly gales, and the
berth was vulnerable to long swell. It
was argued and accepted by the Court
that it was likely a rare event for those
two characteristics to occur simultan-
eously. However, the Court observed
that it would not be a surprise to char-
terers if they did so, and those char-
acteristics flowed from the specific
features of the port. The charterers
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submitted that the Court should focus upon whether there
had been a reasonable level of safety. The fact that the Port
could not guard against every conceivable hazard ought not
to result in the Port being described as unsafe, according to
charterers. The Court rejected those arguments and pointed
out that although port safety was not absolute, it ought to
be assessed against whether or not potential dangers in
a port could be avoided by good navigation and seaman-
ship, as opposed to some reference to a general standard of
reasonableness.

When considering the Ocean Victory decision in light of
the factual circumstances as compared to Lord Denning’s
comment in Islander Shipping Enterprises where he stated
“provided also there is no appreciable danger of a ship being
trapped”, one might argue that the English Court may have
tightened slightly the principles relating to safe port war-
ranties. Indeed, the Court accepted that no vessel had ever
before been trapped in Kashima Port by that combination
of wind and sea. Assuming so, then arguably it could be cor-
rect to say that prior to the casualty, there was “no appre-
ciable danger” of a ship being trapped in the Port of Kashima.
However, the Court appears to have focussed on the par-
ticular characteristics of the port that created the danger
in weather and sea conditions that would otherwise not be
considered abnormal.
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The potential liabilities for all charterers in
relation to the breaching of safe port warran-

ties can be staggering.

It may be that the English Courts are also focussed on
the interests of maintaining certainty in the allocation of
risks between owners and charterers in these types of cases.
Certainly the decision underscores the strictness of warran-
ties of port safety, particularly as the Court accepted the con-
ditions in the Port were rare but then held that they were not
abnormal. Other English cases recently, such as The Livanita
and The Archimidis, have held that charterers will typically
be found to have given some form of safety warranty in the
presence of safe port language in the charter party. Where
relevant charter parties contain language of port safety,
English judges have been very reluctant to find such lan-
guage in a contract is meaningless, even where owners do
not necessarily require such protection or there is little com-
mercial necessity for the warranties to be given.

The potential liabilities for all charterers in relation to
the breaching of safe port warranties can be staggering. The
Court in The Ocean Victory held that the hull insurers could
recover damages from the time charterer and that the time
charterer was able to recover damages from the sub-time
charterer, a liability of $137 million. The decision illustrates
how even a short voyage charter can be exposed to quite sub-
stantial liabilities in circumstances of a casualty involving
an unsafe port.

Tom Hawkins is a partner with Bernard LLP and practices
Maritime Law including deep sea, tug and tow, marine insurance
and casualty response. Tom can be reached at
hawkins@bernardllp.ca.
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