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Earlier this year, 2017, the federal government introduced Bill C-55, An Act to Amend the Oceans
Act and the Canadian Petroleum Resources Act. The proposed amendments include environmental
protection provisions to allow the government to more quickly designate an area as a marine
protected area. The amendments also significantly increase the level of fines, strengthen the
enforcement provisions of the Act, and add offences specifically relating to ships.

Oceans Act
The existing Oceans Act has two major components:

It defines Canada’s offshore maritime zones such as the territorial sea, the contiguous zone, the
economic exclusion zone and the continental shelf.

It provides for the development and implementation of a national strategy for the management of
Canada’s estuaries and coastal and marine waters. A key component of that strategy is the power to
designate “marine protected areas” for special protection of marine resources such as commercial
and non-commercial fisheries, marine mammals and their habitats; endangered or threatened marine
species and their habitats; unique habitats and areas of high biodiversity.

Examples of marine protected areas off Canada’s Pacific coast are the Bowie Seamount Marine
Protected Area, 180 kms. west of Haida Gwaii, an underwater volcano which supports an
ecologically rich marine area; the Endeavour Hydrothermal Vents, 250 kms. west of Vancouver
Island, which is also an area of rich marine biodiversity; and the very recently designated Hecate
Strait and Queen Charlotte Sound Glass Sponge Reefs Marine Protected Areas.

Environmental protection

One important proposed amendment in Bill C-55 authorizes the Minister to order an “Interim
Marine Protection Area”, with a five-year time limitation to freeze the level of human activity in the
area. The intent of the amendments is to provide interim protection pending studies, consultations
and risk assessments for the development of a more detailed and more permanent regulation to
protect the area as a formally designated marine protection area.

Enforcement

A second very significant aspect of Bill C-55 that could have serious consequences for ships and
their owners and operators accused of offences under the Act is the expansion of the enforcement
provisions. These amendments include new references to offences committed by ships, and higher
fines including significant minimum fines. The amendments also refer to the potential personal
liability of any director, officer, agent or mandatary of a ship-owning corporation, or any owner,



operator, master or chief engineer of the ship who directed, authorized, assented to, acquiesced in or
participated in the commission of the offence.

These enforcement measures apply to the prohibited activities in marine protected areas. The
prohibited activities can vary according to the specific area, but generally include any activity that
disturbs, damages, destroys or removes any living marine organize or any part of its habitat.

Sentencing

The potential new level of fines for an individual for a first offence ranges from a minimum of
$5,000 to a maximum of $300,000. For a ship of 7,500 tonnes deadweight or more, the range is a
minimum of $100,000 and a maximum of $4,000,000.

An existing provision of the Oceans Act that takes on increased significance with the higher level
fines provides that if a person is convicted of an offence involving more than one animal, plant,
other organism or object, the fine imposed may be assessed as if each separate animal, plant,
organism or object was the subject of a separate offence. As a result, if a person is found guilty of
damaging ten animals, plants, organisms or objects, the fine could be calculated at ten times the fine
assessed for a single offence. Woe to the person prosecuted for damaging a plankton colony!

Sentencing principles and aggravating factors

Sentencing principles traditionally considered by a Court in environmental cases include the level
of culpability of the accused; any prior record; acceptance of responsibility; damage or harm to the
environment; and deterrence.

Bill C-55 significantly expands these principles by listing “aggravating factors”, the presence of
which are intended to provide reasons for a Court to increase the level of the fine. If there are
aggravating factors and the Court does not increase the fine, the Court is required to provide
reasons why the fine was not increased. The aggravating factors are summarized as follows:

(a) damage or risk of damage to any marine resource, habitat or ecosystem;

(b) damage or risk of damage to any unique, rare, particularly important or vulnerable
marine resource, habitat or ecosystem;

(c) damage is extensive, persistent or irreparable;
(d) the offence was intentional or reckless;

(e) the accused had the financial means to avoid the offence, but did not take reasonable
steps to avoid it;

(f) the accused increased revenue or decreased costs from the offence;
(g) the accused committed the offence despite a warning by an officer;

(h) the accused has a history of non-compliance; and



(1) the accused attempted to conceal the offence; or failed to take prompt action to prevent,
mitigate or remediate its effects; or failed to take prompt action to reduce the risk of
committing similar offences in the future.

Loss of “use value” and “non-use” value

A further expansion of aggravated damages is the Bill’s reference to damage including “loss of use
value” and “non-use value” for the first three aggravating factors (a) — (c) above.

“Use values” and “non-use values” are relatively new concepts in Canadian environmental matters.
They are described by one Canadian government website as follows:

Use values are associated with direct use of the environment such as fishing and swimming in a
lake, hiking in a forest -- or commercial uses such as logging or farming. Non-use values are related
to the knowledge of the continued existence of the environment (existence values), or the need to
leave environmental resources to future generations (bequest values).

The assessment of use values and non-use values is an attempt to determine a monetary value for
the damage to, or loss of an environmental feature. Calculating these values is controversial,
quantitatively difficult and subjective. For example, one method used is to survey members of the
public to ask them what value they would place on, as an example, the existence of marine
mammals such as sea lions in a specific location, and what they would be willing to pay for the sea
lions to be there. A monetary value for that environmental feature is then assessed from the survey
and this could be considered by the Court in determining the appropriate monetary penalty for the
commission of the offence.

Due diligence defence

Environmental offences are typically known as regulatory offences which serve to protect the
public interest in a clean environment. Such offences are generally considered strict liability
offences, meaning the prosecutor does not need to prove the accused intended to commit the
offence. If the prosecutor can prove the accused did the act of the offence, the accused will be
found guilty unless they can prove a due diligence defence, meaning that the accused took
reasonable efforts to avoid the commission of the offence.

In Bill C-55, a significant change in the due diligence defence is that the opportunity to prove the
defence is restricted in the case of ships. The due defence is recognized in the Bill, but if a ship is
prosecuted, only the master or any other person onboard is entitled to attempt to establish their due
diligence. The shipowner and any director, officer, agent or mandatary of a ship-owning
corporation who directed, authorized, assented to, acquiesced in or participated in the commission
of the offence would be barred from attempting to prove their due diligence despite having taken
reasonable efforts to avoid the incident, and they could still be convicted.



Conclusion

The amendments to the Oceans Act contemplated by Bill C-55 strengthen the ability of the
government to protect sensitive marine species and their habitat pending the area’s official
designation as a marine protected area by regulation. Bill C-55 also strengthens the enforcement
tools available to prosecute offenders alleged to be damaging protected areas; however, it will be
interesting to see how some of the tools are used in practice and interpreted by the Courts,
particularly the limiting of the due diligence defence to those onboard a vessel, excluding those
ashore; and the assessment of a penalty based in part on environmental use values and non-use
values, a somewhat controversial and relatively untested concept in Canada.



