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The dramatic Burns Lake sawmill fire and explosion in January 2012 was again in the news
recently as British Columbia’s Criminal Justice Branch reported there would be no charges
prosecuted against the mill owner because the way in which evidence was gathered after the fire
would likely result in that evidence being inadmissible in court, and the defence of due diligence

would be open to the company.

What does a sawmill fire in Burns Lake have to do with shipping? The answer is that in our
highly regulated society there is a common legal framework and common legal issues that arise
when government officials administer the many statutes and regulations which have been
enacted to protect public welfare in many areas including transportation, worker health and

safety, and the environment.

The Burns Lake sawmill fire highlights two important legal issues in this common legal

framework in the regulation of industry, as follows:

1. the important distinction between a regulatory inspection in the day to day operations of
an industry, and an investigation of an alleged regulatory infraction or offence.

2. the due diligence defence to an alleged regulatory offence.

Understanding these legal concepts can provide lessons to industry for what a government
regulator is doing and what issues arise when a government official arrives at a business. It is
also important to be aware of how the courts will view a company’s actions before an accident
occurs, and what steps can be taken to lessen the risk of a charge arising from a regulatory

infraction, or from an unexpected industrial accident.
Regulatory Agencies
In regulated industries such as shipping, many regulatory agencies may be involved in various

aspects of a company’s operations. Since navigation and shipping is a federally regulated area,
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Transport Canada is often the agency involved in administering legislation such as the Canada
Shipping Act, 2001, and associated regulations such as the Small Vessel Regulations, the Marine
Personnel Regulations, the Vessel Pollution and Dangerous Chemicals Regulations and many
others. Federal agencies such as Environment Canada and Fisheries and Oceans Canada are also

involved in administering statutes and regulations relevant to shipping.

WorkSafeBC is the provincial regulatory agency administering the provisions of the Workers
Compensation Act and regulations including the Occupational Health and Safety Regulation.
WorkSafeBC also regulates some aspects of fishing vessel operations, but generally in federally
regulated industries the federal Canada Labour Code is the applicable legislation regulating

worker health and safety.

What these provincial and federal regulatory agencies share is the same general framework of
legal concepts relating to inspections and investigations, and the due diligence defence noted

above.
Inspections and Investigations

One of the significant factors in the decision of the Criminal Justice Branch to not proceed with

charges in the Burns Lake fire was the way that WorkSafeBC responded after the fire.

In regulated industries, inspectors visit a site for many reasons. Common examples are
inspections to confirm that a company is following regulations relating to safety issues or
environmental matters. An inspection can occur at any time, but is usually conducted during
business hours, and the scope of the inspection is generally related to the day to day operations of
the business. During an inspection, the relevant legislation will likely require a company’s
representatives to cooperate with the inspector and to provide information and produce
documents for the inspector if requested. Regulatory non-compliance uncovered by the
inspection may result in a warning, or may lead to the regulator imposing an administrative

monetary penalty.

Although the point at which an inspection becomes an investigation is sometimes difficult to
determine, as the government official’s focus turns from checking the operations for regulatory
compliance to focus on an infraction or an alleged offence, the official’s inquiries take on the

character of an investigation and individuals who may be targeted for their own acts or omissions
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may be entitled to assert their rights under the Charter of Rights and Freedoms, and evidence
collected without a search warrant may be later found to be inadmissible in a subsequent court

proceeding.

In the Burns Lake sawmill fire case, these are some of the issues that arose when the Criminal
Justice Branch reviewed the evidence collected by WorkSafeBC. Although the fire was a very
significant event causing two deaths and numerous injuries, it appears that WorkSafeBC
responded by interviewing witnesses and collecting evidence, apparently without a formal plan
relating to possible offences. The Criminal Justice Branch specifically referred to WorkSafeBC
not obtaining a search warrant authorizing search and seizure at the site, even after the officers
had “formed reasonable grounds to believe [the company] had violated” the Act and regulations.
The officers also interviewed the president of the company without providing a Charter of Rights

warning that anything he said could be used against him.

The key points indicating that the inspection was turning to an investigation were the interview
of a key figure in the company, and the “reasonable grounds to believe” that an offence had
occurred. Given the significance of the fire it is surprising that a formal investigation was not
conducted immediately after the fire occurred and steps were not taken to collect the evidence

with a view to potential court proceedings.
Due diligence defence

For regulatory offences, the defence of due diligence may be available when an individual or a
company is charged with non-compliance with legislation in areas such as safety and
environmental matters. These regulatory charges are considered to be offences against the public
welfare in pursuit of public safety and health. These types of cases are called “strict liability”
offences. The purpose of strict liability and the due diligence defence in regulatory offences was
described by the Supreme Court of Canada in 1978 in the leading case of R. v. Sault Ste. Marie as
follows:

Liability arises from the failure of a person to have taken reasonable steps that could have
been taken to avoid the harm.

The element of control, particularly by those in charge of business activities which may

endanger the public, is vital to promote the observance of regulations designed to avoid
that danger.
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In a normal case, the accused alone will have knowledge of what he has done to avoid the
breach and it is not improper to expect him to come forward with the evidence of due
diligence. This is particularly so when it is alleged, for example, that pollution was
caused by the activities of a large and complex corporation.

It is not up to the prosecution to prove negligence. Instead, it is open to the defendant to
prove that all due care has been taken. This burden falls upon the defendant as he is the
only one who will generally have the means of proof.

The last point above regarding proof is important in distinguishing a strict liability offence from
a “true” criminal offence where the Crown must prove the mental element of the commission of
a crime. In strict liability offences, the Crown is not required to prove a mental element such as
negligence, the Crown need only prove the act constituting the offence was committed by the
accused and the accused can be found guilty unless the accused can prove a defence such as due

diligence.

An individual or company asserting a due diligence defence must prove the defence on the civil
standard of proof, that is, on a balance of probabilities. There are two separate branches of the
due diligence defence available to an accused are: (1) that the risk or event was not reasonably

foreseeable, or (2) that the accused had taken all reasonable care to avoid the event.
Lessons from Babine Lake

The lessons to be learned by WorkSafeBC and other regulatory agencies from the Babine Lake
sawmill fire will likely result in WorkSafeBC changing the way it approaches a serious incident
that has resulted in worker injuries or death. In future incidents, WorkSafeBC is expected to take
a more formal approach in the investigation to attempt to ensure that any evidence will be
collected in such a way as to avoid a challenge to its admissibility if regulatory charges are

anticipated.

One of the lessons from an industry perspective is that when a regulator visits a site, the
company’s representatives should be aware of the purpose of the regulator’s visit. It is not
always easy to distinguish the point at which a regulatory inspection becomes an investigation,
but an awareness of just what the government official is doing, and for what purpose, are
important issues in terms of how the company responds. For example, if a specific individual
appears to be targeted in an investigation, it is wise to consider whether that individual should

have legal advice before answering questions.
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A second lesson is an understanding of the importance of due diligence in the prevention of
industrial accidents, and in responding to any charges that may arise following an accident.
Some of the factors that courts have considering when considering a due diligence defence are as

follows:

e Take reasonable care, and do what is reasonably practical: The standard of care
expected of individuals and the company is not perfection. The company is required to
take reasonable care and do what is reasonably practical. The duty falls short of absolute
liability.

e Fact specific circumstances: Reasonable care will vary with the circumstances of the
company’s operations and the specificity of the charges being prosecuted. Case law has
not approved a preset sequence of questions to be applied to all scenarios, but there is no
duty to anticipate every possible failure.

e Hindsight: The wisdom gained by hindsight is not necessarily reflective of
reasonableness prior to the incident.

e Seek expert advice, establish safety system, monitor: What should an employer do to
ensure as far as reasonably practicable the health and safety of a worker engaged in a
inherently dangerous operation?

o First, seek the advice of a qualified expert on the use of a safe procedure.

o Two, take the advice to its safety committee or develop an appropriate system to
protect its workers in a manner consistent with that advice.

o Three, monitor the system implemented for compliance.

e Supervise, improve, exhort: In discussing the rationale underlying a defence of
reasonable care, control may be exerted to ensure safety in three ways: supervision or
inspection, improvement of business methods, or exhorting those whom one may be
expected to influence or control. Due diligence entails "communicating adequate
instructions of safety precautions to employees, either verbally, or in writing, and
following up to ensure that the instructions are carried out."

e Training, materials, testing, direction, supervision: Taking all reasonable steps to
ensure safety includes reasonably assessing foreseeable risks in terms of training,
materials, testing, direction and supervision.

e Foreseeability and unforeseeability:
o Foreseeability is a part of the reasonable care or due diligence defence.

o In law, “foreseeable” does not mean “imaginable”. Foreseeability means there is
some reasonable prospect or expectation that an event will arise.
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o The test is whether a reasonable person would have foreseen a potential source of
danger.

The Babine Lake sawmill fire and explosion was a tragic event causing two deaths and many
injuries. Some commentators have criticized the decision to not pursue regulatory or criminal
charges as an injustice; however, the prosecution of individuals or companies occurs within
established legal principles to attempt to ensure a fair process. The attention focused on the
Babine Lake sawmill fire may decrease the risk of such an event occurring again, but if such an
event does occur there will likely be a greater focus on the investigation techniques to determine

the cause, and to ensure a fair prosecution if prosecution is warranted.

David K. Jones is a maritime lawyer and partner with Bernard LLP in Vancouver, B.C. and can

be reached at jones@bernardllp.ca.
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